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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

USAMA JAMIL HAMAMA, et al.,

Petitioners and Plaintiffs,
Case No. 2:17-cv-11910

V. Hon. Mark A. Goldsmith
Mag. David R. Grand
REBECCA ADDUCCI, et al., Class Action

Respondents and Defendants.

PETITIONERS/PLAINTIFFS’ MOTION FOR LEAVE
TO FILE DOCUMENTS PUBLICLY AND REQUEST FOR
PROVISIONALLY FILING UNDER SEAL

Local Rule 7.1(a)(1) requires Petitioners/Plaintiffs (hereinafter Petitioners) to
ascertain whether this motion is opposed. Petitioners’ counsel Wendolyn Richards
communicated with William Silvis, counsel for Respondents/Defendants
(hereinafter Respondents), via email on August 28, 2018, explaining the nature of
the relief sought, providing a list of the documents Petitioners believe are not
properly filed under seal, and seeking concurrence in this motion to file publicly.
Petitioners have not received a response from Respondents as to whether they
agree to public filing.

N

Petitioners submit the following Motion for Leave to File Documents
Publicly and Request for Provisionally Filing Under Seal. In support of this
Motion, Petitioners state:

1. On November 11, 2017, Petitioners filed their Motion for Preliminary
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Injunction on Detention Issues. ECF 138, PgID3338 et seq. In that Motion,
Petitioners brought their “Zadvydas claim,” asserting that detention of class
members was unreasonably prolonged or indefinite as it remained unclear if Iraq
would actually allow their repatriation—whether by issuing travel documents or
making other arrangements to accept their removal—and if so, how long that
process would take.

2. On January 2, 2018, this Court deferred ruling on Petitioners’
Zadvydas claims because, based on the record presented by the government,
including declarations executed by John Schultz, deputy assistant director for
ICE’s Asia and Europe Removal and International Operations Unit, and Michael
Bernacke, ICE’s unit chief for that same unit, the Court could not “make a
determination regarding whether Iragq will accept repatriations of the class.” ECF
191, PgID5332.

3. The Court further ordered that the parties could engage in discovery
regarding the Zadvydas claim, including depositions of government personnel with
knowledge of the Iraq repatriation agreement and program, and production of
documents pertaining to that subject. ECF 191, PgID5362.

4, On June 19, 2018, pursuant to Fed. R. Civ. P. 26(c), the Court entered
a Second Amended Stipulated Order for the Protection of Confidential Information

(ECF 313) (“Protective Order™).
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5. That Order permits the parties to designate as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL” certain categories of documents.
6. The Protective Order states that:

A party seeking to file records with the Court that have been designated as
CONFIDENTIAL or HIGHLY CONFIDENTIAL shall coordinate with the
designating party (if not the filing party) to provide to the Court, either by
motion or proposed stipulated order, the parties’ positions regarding sealing,
including:

I the authority asserted for sealing;

I. an identification and description of each item proposed
for sealing;

ii. the parties’ position on whether the record should be
sealed is necessary;

Iv. the parties’ position on whether means other than sealing
are unavailable or unsatisfactory to preserve the interest
advanced by the movant in support of sealing; and

V. a memorandum of legal authority supporting each party’s
position.

Id. § IX, PgID7534.

7. The Protective Order further states that: “The designating party shall
have the responsibility of establishing that sealing is necessary. A party shall not
file or otherwise tender to the Clerk any item proposed for sealing unless the Court
has granted the motion or entered the proposed stipulated order required by this
section.” 1d., PgID7534-35.

8. Respondents have designated documents and deposition testimony as
“CONFIDENTIAL” and “HIGHLY CONFIDENTIAL” that relate directly to the

Government of Iraqi’s repatriation policies and the existence or nonexistence of
3
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any agreement or understanding to accept the return of class members." These
documents are directly relevant to Petitioners’ Zadvydas claim, as they bear on the
likelihood of removal in the reasonably foreseeable future, and directly relevant to
Petitioners” motion for sanctions, as they demonstrate that Respondents’
representations to the Court were false or misleading.

9. Courts in this circuit afford a strong presumption in favor of openness
of records. Pursuant to Shane Group, Inc. v. Blue Cross Blue Shield of Michigan,
825 F.3d 299 (6th Cir. 2016), Beauchamp v. Federal Home Loan Mortgage Corp.,
658 Fed. App’x 202 (6th Cir. 2016), Rudd Equipment Co. v. John Deere
Construction & Forestry Co., 834 F.3d 589 (6th Cir. 2016), and E.D. Mich. LR
5.3, the party seeking to seal a document bears the burden of overcoming that
presumption. See also Woods v. U.S. Drug Enf’t Admin., 895 F.3d 891 (6th Cir.
July 18, 2018). A court that chooses to seal records must set forth specific
conclusions and findings which justify sealing. Shane, 825 F.3d at 306.

10. Moreover, the greater the public interest in the litigation’s subject
matter, the greater the showing necessary to overcome the presumption of

access. See id. at 305 (citing Brown & Williamson Tobacco Corp. v. FTC, 710 F.2d

' All documents listed in Ex. A had been designated as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL” by Respondents, or references such material.
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1165, 1179 (6th Cir. 1983)).

11. In class actions, the Sixth Circuit demands that “the standards for
denying public access to the record ‘should be applied with particular
strictness.”” Shane, 825 F.3d at 305 (citing Goldstein v. Forbes (In re Cendant
Corp.), 260 F.3d 183, 194 (3d Cir. 2001)). Given the grave and fundamental issues
at stake for members of the class, “the public has an interest in ascertaining what
evidence and records the District Court and this Court have relied upon in reaching
[their] decisions.” Shane, 825 F.3d at 306 (quoting Brown & Williamson, 710 F.2d
at 1181); see also Baxter Int’l, Inc. v. Abbott Labs., 297 F.3d 544, 546 (7th Cir.
2002). Indeed, this principle is even more applicable here, because the case
involves statutory and legal questions that affect not just members of the class but
other individuals facing similar circumstances.

12. Contemporaneously with this Motion, Petitioners filed their Renewed
Motion for a Preliminary Injunction under Zadvydas (ECF 376), and
accompanying exhibits, and their Motion for Sanctions under the Court’s Inherent
Authority (ECF 381). To effectively pursue these claims, protect class members,
and preserve appellate rights, Petitioners must rely upon documents and testimony
that Respondents have, on a blanket basis, designated as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL” pursuant to the Protective Order.

13.  For the vast majority of the documents and testimony Respondents
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have designated as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL”,
Petitioners do not believe those documents or testimony should be sealed or that
pleadings referencing information from those documents or that testimony should
sealed.

14.  The Court has already found that limited redactions are appropriate
for documents that contain sensitive personally identifiable information identified
under Fed. R. Civ. P. 5.2, A-numbers and information restricted from public
disclosure under the Privacy Act of 1974 (5 U.S.C. § 552a), as well as information
described in ECF 338. Such limited redactions are all that is necessary to preserve
confidentiality interests in accordance with Fed. R. Civ. P. 5.2 and this Court’s
prior orders.

15.  While Petitioners do not believe the documents produced by the
Respondents should be subject to sealing, Petitioners have filed their briefs and
exhibits with redactions so that Respondents have the opportunity to make their
argument about why these documents should be sealed. These filings are attached
as Exs. D and E. Respondents, as the party seeking to shield these records from
the public docket, have the burden, pursuant to Shane and the Protective Order, to
demonstrate that sealing is proper.

16. Until the Respondents have an opportunity to present any argument

they may have for why the pleadings and exhibits should be sealed, and Petitioners
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have a chance to respond, Petitioners respectfully request this Court allow them to
file the documents identified in Ex. A, which include their Renewed Motion for a
Preliminary Injunction under Zadvydas (ECF 376), and accompanying exhibits,
and their Motion for Sanctions under the Court’s Inherent Authority (ECF 381),
under seal pursuant to Fed R. Civ. P. 5.2(d) and Local Rule 5.3(b). The unredacted
version of those briefs and exhibits are attached as Exhibits B and C. A proposed
interim order for the temporary relief requested in paragraph (a) is attached as
Exhibit F.

WHEREFORE, Petitioners request, pursuant to Shane, Fed R. Civ. P. 5.2(d)
and Local Rule 5.3(b), that the Court:

a) Allow them to file provisionally under seal file the documents
identified in Ex. A, which include their Renewed Motion for a
Preliminary Injunction under Zadvydas (ECF 376), and certain
accompanying exhibits, and their Motion for Sanctions under the
Court’s Inherent Authority (ECF 381), until Respondents have an
opportunity to present any argument they may have for why those
documents should be sealed, and Petitioners have a chance to respond.

b) After considering Respondents’ argument and Petitioners’ response
on the appropriateness of sealing, enter an Order making public

Petitioners’ Renewed Motion for a Preliminary Injunction under
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Zadvydas (ECF 376), and the accompanying exhibits, and Petitioners’

Motion for Sanctions under the Court’s Inherent Authority (ECF 381),

except that sensitive personally identifiable information identified

under Fed. R. Civ. P. 5.2, A-numbers and information restricted from

public disclosure under the Privacy Act of 1974 (5 U.S.C. § 552a), as

well as information described in ECF 338, shall be sealed and shall

remain redacted in public filings in accordance with Fed. R. Civ. P.

5.2 and this Court’s prior orders; and

c) Decide this motion prior to any hearing on the renewed preliminary

Injunction and sanctions motions, so that the Court and parties can

address any concerns Respondents may have about holding argument

on those motions or discussing the documents at issue in open court.

Respectfully submitted,

Michael J. Steinberg (P43085)
Bonsitu A. Kitaba (P78822)
Miriam J. Aukerman (P63165)
American Civil Liberties
Union Fund of Michigan
2966 Woodward Avenue
Detroit, Michigan 48201
(313) 578-6814
msteinberg@aclumich.org

Judy Rabinovitz (NY Bar JR-1214)
Lee Gelernt (NY Bar LG-8511)
ACLU FOUNDATION
IMMIGRANTS’ RIGHTS PROJECT
125 Broad Street, 18th Floor

New York, NY 10004

(212) 549-2618

jrabinovitz@aclu.org




/s/Kimberly L. Scott

Kimberly L. Scott (P69706)
Wendolyn Wrosch Richards (P67776)
Cooperating Attorneys, ACLU Fund
of Michigan

MILLER, CANFIELD, PADDOCK
& STONE, PLC

101 N. Main St., 7th Floor

Ann Arbor, MI 48104

(734) 668-7696
scott@millercanfield.com

Nora Youkhana (P80067)

Nadine Yousif (P80421)
Cooperating Attorneys, ACLU Fund
of Michigan

CODE LEGAL AID INC.

27321 Hampden St.

Madison Heights, M1 48071

(248) 894-6197
norayoukhana@gmail.com

Maria Martinez Sanchez (NM Bar
126375)

ACLU OF NEW MEXICO

1410 Coal Ave. SW
Albuquerque, NM 87102
mschanez@aclu-nm.org
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Margo Schlanger (P82345)
Cooperating Attorneys, ACLU Fund
of Michigan

625 South State Street

Ann Arbor, Michigan 48109
734-615-2618
margo.schlanger@gmail.com

Susan E. Reed (P66950)
MICHIGAN IMMIGRANT RIGHTS
CENTER

3030 S. 9th St. Suite 1B

Kalamazoo, M1 49009

(269) 492-7196, Ext. 535
susanree@michiganimmigrant.org

Lara Finkbeiner (NY Bar 5197165)
Mark Doss (NY Bar 5277462)
INTERNATIONAL REFUGEE
ASSISTANCE PROJECT

Urban Justice Center

40 Rector St., 9th Floor

New York, NY 10006

(646) 602-5600
Ifinkbeiner@refugeerights.org

Attorneys for All Petitioners and Plaintiffs

William W. Swor (P21215)
WILLIAM W. SWOR

& ASSOCIATES

1120 Ford Building

615 Griswold Street
Detroit, M1 48226
wwswor@sworlaw.com

Attorney for Petitioner/Plaintiff Usama Hamama

Dated: August 31, 2018
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QUESTION PRESENTED

Should this Court allow class members and the public to have access to
information of critical importance directly relevant to the statutory and
constitutional rights at stake in Petitioners’ Zadvydas claim and to Petitioners’
motion for sanctions?

Petitioners’ Answer: Yes.

Should this Court allow Petitioners provisionally to file their Renewed Motion for
a Preliminary Injunction under Zadvydas (ECF 376) and accompanying exhibits,
and their Motion for Sanctions under the Court’s Inherent Authority (ECF 381)
under seal, until Respondents have had an opportunity to make any argument for
sealing and Petitioners have had a chance to reply?

Petitioners’ Answer: Yes.
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CONTROLLING OR MOST APPROPRIATE AUTHORITIES

Beauchamp v. Fed. Home Loan Mortgage Corp., 658 Fed. App’x 202 (6th Cir.
2016)

Brown & Williamson Tobacco Corp. v. FTC, 710 F.2d 1165 (6th Cir. 1983)

Rudd Equip. Co. v. John Deere Constr. & Forestry Co., 834 F.3d 589 (6th Cir.
2016)

Shane Group, Inc. v Blue Cross Blue Shield of Mich., 825 F.3d 299 (6th Cir. 2016)

Woods v. U.S. Drug Enf’t Admin., 895 F.3d 891 (6th Cir. July 18, 2018)

E.D. Mich. Local Rule 5.3
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l. INTRODUCTION

After fourteen months of fighting for discovery relating to their Zadvydas
claim, Petitioners were finally able to discover information that shows they are not
significantly likely to be removed in the reasonably foreseeable future. This
information goes directly to the heart of their claim, and thus continued detention is
unreasonable. The information is of high public interest, and involves fundamental
statutory and constitutional rights of class members and members of the public.
The evidence filed in this Court in support of Petitioners’ Zadvydas claim and their
related motion for sanctions should be shared with all class members, their
families, and the public, who deserve to know how this information affects them

and the bases for decisions made by this Court.

II. BACKGROUND

On November 11, 2017, Petitioners filed their Motion for Preliminary
Injunction on Detention Issues, ECF 138. In that Motion, Petitioners brought their
“Zadvydas claim,” asserting that it remained unclear if Iraq would actually allow
their repatriation—whether by issuing travel documents or making other
arrangements to accept their removal—and if so, how long that process will take.
Without a showing that Irag can and will promptly accept an individual for
repatriation, that individual’s detention is indefinite and unlawful under Zadvydas.

Accordingly, Petitioners asked that this Court order that they be returned to the
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community under orders of supervision unless the government could provide
individualized evidence that they can be repatriated to Irag.

On January 2, 2018, this Court deferred ruling on Petitioners’ Zadvydas
claims because, based on the record presented by the government, including three
declarations executed by Messrs. Schultz and Bernacke, the Court could not “make
a determination regarding whether Iraqg will accept repatriations of the class.” ECF
191, PgID5332. The Court further ordered that the parties could engage in
discovery regarding the Zadvydas claim, including depositions of government
personnel with knowledge of the Irag repatriation agreement and program, and
production of documents pertaining to that subject. ECF 191, PgID5362.

Following this order, the parties did engage in discovery pertaining to the
Zadvydas claim. On June 19, 2018, pursuant to Fed. R. Civ. P. 26(c), the Court
entered a Second Amended Stipulated Order for the Protection of Confidential
Information (ECF 313) (“Protective Order”). The Protective Order permits the
parties to designate as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL”
certain categories of documents.

The Protective Order specifies that any party or non-party from whom
production is sought may designate the following as CONFIDENTIAL.:

e documents, information, and discovery responses that the designating
party or non-party reasonably believes not to be in the public domain;

2
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e personal information covered by the Privacy Act, 5 U.S.C. § 552a and
Federal Rule of Civil Procedure 5.2;

e an individual’s birth date, social security number, tax identification
number, alien registration number (“A number”), passport numbers,
driver’s license numbers, and any similar numbers assigned to an
individual by a federal/national, state, or local government of the
United States or any other country if not subject to privilege or other
restrictions prohibiting disclosure even under protective order; and

e names, locations of, and any other identifying information which
would allow the identification of the particular individual(s) to whom
the information relates, or testimony on the record, of individuals not
related to this litigation.

Protective Order § 11, PgID7530.
Any party or non-party from whom production is sought may designate the
following as HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY (referred

to herein as “HIGHLY CONFIDENTIAL”):

e extremely sensitive documents, information and discovery responses,
disclosure of which to another Party or non-party would create a
substantial risk of serious harm that could not be avoided by less
restrictive means, including information which, if disclosed, could
adversely impact foreign relations or result in a party or material
witness deciding not to testify out of fear of adverse immigration or
criminal consequences;

e documents, information and discovery responses for which the Court
has ordered produced under this designation;

e names, phone numbers and email addresses of federal employees
unless subject to the law enforcement privilege; and

o travel document requests, drafts of flight manifests, sensitive
communications with the Iraqi government if those communications
relate to the removal process, and/or any document that contains
information that is law enforcement sensitive, for instance,
information which may be protected from public disclosure under the
Freedom of Information Act, 5 U.S.C. 8 552, et seq., and are not

3
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subject to the law enforcement privilege or other restrictions on
disclosure.

Id. § 111, PgID 7530-31.

While the parties have great leeway in the discovery context to designate
documents and information as “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL,” this leniency does not apply to documents filed with the Court
during the adjudication stage. Regardless of whether a document is designated at
“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” under the Protective Order,
it must be filed publicly unless the Court finds that the standards for sealing are
met.

The Protective Order states that:

A party seeking to file records with the Court that have been designated as
CONFIDENTIAL or HIGHLY CONFIDENTIAL shall coordinate with the
designating party (if not the filing party) to provide to the Court, either by
motion or proposed stipulated order, the parties’ positions regarding sealing,
including:
I the authority asserted for sealing;
i. an identification and description of each item proposed
for sealing;
ii. the parties’ position on whether the record should be
sealed is necessary;
Iv. the parties’ position on whether means other than sealing
are unavailable or unsatisfactory to preserve the interest
advanced by the movant in support of sealing; and
V. a memorandum of legal authority supporting each party’s
position.

Id. § IX, PgID7534.
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The Protective Order further states that: “The designating party shall have
the responsibility of establishing that sealing is necessary. A party shall not file
or otherwise tender to the Clerk any item proposed for sealing unless the Court has
granted the motion or entered the proposed stipulated order required by this
section.” Id. 8 IX (emphasis added). This requirement is in line with Sixth Circuit

precedent and E.D. Mich. Local Rule 5.3.

1. ARGUMENT

Courts have long recognized that “the public has a strong interest in
obtaining the information contained in the court record.” Shane Group, Inc. v Blue
Cross Blue Shield of Mich., 825 F.3d 299, 305 (6th Cir. 2016) (quoting Brown &
Williamson Tobacco Corp. v. FTC, 710 F.2d 1165, 1180 (6th Cir. 1983). The
public is entitled to assess for itself the merits of judicial decisions. Shane, 825
F.3d at 305. Therefore, there is a “strong presumption in favor of openness as to
court records,” including those in this litigation. Id. (internal quotation marks
omitted).

The burden of overcoming that presumption is borne by the party that seeks
to seal. The burden is a heavy one: “Only the most compelling reasons can justify
non-disclosure of judicial records.” Id. at 305 (internal quotation marks omitted).
The proponent of sealing therefore must “analyze in detail, document by document,

the propriety of secrecy, providing reasons and legal citations.” Id. at 305-06

5
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(internal quotation marks omitted). See also Beauchamp v. Fed. Home Loan Mortg.
Corp., 658 Fed. App’x 202 (6th Cir. 2016); Rudd Equip. Co. v. John Deere Constr.
& Forestry Co., 834 F.3d 589 (6th Cir. 2016); E.D. Mich. LR 5.3.

Not only must the party seeking to seal documents carry this burden, a court
that chooses to seal records must set forth specific conclusions and findings which
justify sealing. Shane, 825 F.3d at 306. See also Rudd Equip. Co., 834 F.3d 589,
595; see also Tri-Cty. Wholesale Distribs., Inc. v. Wine Grp., Inc., 565 F. App’x
477, 490 (6th Cir. 2012) (Gwin, J., concurring and dissenting in part) (“The First
Amendment access right extends to court dockets, records, pleadings, and exhibits,
and establishes a presumption of public access that can only be overcome by
specific, on-the-record findings that the public interest’s access to information is
overcome by specific and compelling showings of harm.”)

Moreover, the greater the public interest in the litigation’s subject matter, the
greater the showing necessary to overcome the presumption of access. See Shane,
825 F.3d at 305 (citing Brown & Williamson, 710 F.2d at 1179). This is particularly
true where, as here, (1) there is a question as to “whether a right does or does not
exist, or a statute is or is not constitutional,” and (2) the decision involves a class
action—"“where by definition some members of the public are also parties to the
case.” Shane, 825 F.3d at 305 (internal quotation omitted). Further, the public

interest is particularly strong where the information pertains to a government

6
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agency action. See Woods v. U.S. Drug Enft Admin., 895 F.3d 891 (6th Cir. July
18, 2018). In these instances, the Sixth Circuit requires that “the standards for
denying public access to the record ‘should be applied with particular

strictness.”” Shane, 825 F.3d at 305. Given the grave and fundamental issues at
stake, “the public has an interest in ascertaining what evidence and records the
District Court and this Court have relied upon in reaching [their] decisions.” Id.
(quoting Brown & Williamson, 710 F.2d at 1181).

Here, Respondents in discovery have provided blanket designations to
documents and information, without taking the time to parse out in detail which
aspects are truly sensitive. Indeed, when the facts support their position, they have
in other contexts publicly disclosed the very same type of information they have
designated, including the names of federal employees and the facts surrounding the
Government of Irag’s willingness to accept detainees. For instance, Respondents
have designated evidence concerning Iraq’s non-willingness to accept repatriations
as HIGHLY CONFIDENTIAL, but have introduced declarations of Messts.
Bernacke and Schultz as evidence that Iraq is willing to accept repatriations.
Similarly, Respondents seek to hide from public view evidence of interactions
between the government and Iragi officials. Yet Respondents publicly submitted to

this Court, without sealing, a letter from Mr. Bernacke to the Iraqi Ambassador

describing requests for travel documents (including the names of six affected class
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members), as well as the declaration of Detention and Deportation Officer James
Maddox, ECF 311-3, PglD.7481-82, describing such interactions when
Respondents found it useful to introduce those facts in opposition to Petitioners’
Emergency Motion Regarding Coercion and Interference with Class Members.
These documents contain exactly the same type of information that Respondents
seek to hide from the public when the facts are not helpful for them. While
aggressive blanket designations may serve a temporary interest in promoting fuller
discovery initially, Respondents’ blanket confidentiality designations cannot
withstand the scrutiny required when a party seeks to seal documents in court
proceedings. Respondents meet must their burden to show why these documents
should be withheld from the public.

Respondents have designated several documents as “CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL” that are critical to understanding the Government of
Iraq’s repatriation policies and the existence or nonexistence of any agreement or
understanding to accept the return of class members. Petitioners, therefore, must
rely upon those documents in their contemporaneously filed Renewed Motion for a
Preliminary Injunction under Zadvydas (ECF 376) and their Motion for Sanctions
under the Court’s Inherent Authority (ECF 381).

Petitioners do not believe that their pleadings and the attached exhibits

should be sealed under Shane and E.D. Mich. LR 5.3, particularly given the strong



Case 2:17-cv-11910-MAG-DRG ECF No. 382 filed 08/31/18 PagelD.9253 Page 22 of 26

public interest in access to this information. However, the Protective Order restricts
Petitioners from disclosing it. Petitioners have contacted Respondents to seek their
approval to file publicly, and have provided Respondents with the list of
documents that Petitioners believe should not be filed under seal. As of this filing,
Respondents have not yet agreed to public filing.

Therefore, Petitioners ask that this Court provisionally allow them to file
their renewed Zadvydas motion and accompanying exhibits, and their sanctions
motion under seal so that Respondents can respond with any arguments as to why
those documents should be sealed. Petitioners do believe that limited redactions are
needed to preserve confidential sensitive personally identifiable information
identified under Fed. R. Civ. P. 5.2, A-numbers and information restricted from
public disclosure under the Privacy Act of 1974 (5 U.S.C. § 552a), as well as
information described in ECF 338. Such information is appropriately redacted in

accordance with Fed. R. Civ. P. 5.2 and this Court’s prior orders.

V. CONCLUSION

Petitioners request that the Court, pursuant to Shane, Fed R. Civ. P. 5.2(d)

and Local Rule 5.3(b):
a) Allow them to file provisionally under seal the documents identified
in Ex. A, which include their Renewed Motion for a Preliminary

Injunction under Zadvydas (ECF 376), and certain accompanying
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exhibits, and their Motion for Sanctions under the Court’s Inherent
Authority (ECF 381), until Respondents have an opportunity to
present any argument they may have for why those documents should
be sealed, and Petitioners have a chance to respond,;

b) After considering Respondents’ argument and Petitioners’ response
on the appropriateness of sealing, enter an Order making public
Petitioners’ Renewed Motion for a Preliminary Injunction under
Zadvydas (ECF 376), and the accompanying exhibits, and Petitioners’
Motion for Sanctions under the Court’s Inherent Authority (ECF 381),
except that sensitive personally identifiable information identified
under Fed. R. Civ. P. 5.2, A-numbers and information restricted from
public disclosure under the Privacy Act of 1974 (5 U.S.C. § 552a), as
well as information described in ECF 338, shall be sealed and shall
remain redacted in public filings in accordance with Fed. R. Civ. P.
5.2 and this Court’s prior orders; and

c) Decide this motion prior to any hearing on the renewed preliminary
Injunction and sanctions motions, so that the Court and parties can
address any concerns Respondents may have about holding argument

on those motions or discussing the documents at issue in open court.
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Respectfully submitted,

Michael J. Steinberg (P43085)
Bonsitu A. Kitaba (P78822)
Miriam J. Aukerman (P63165)
American Civil Liberties
Union Fund of Michigan
2966 Woodward Avenue
Detroit, Michigan 48201
(313) 578-6814
msteinberg@aclumich.org

/s/Kimberly L. Scott

Kimberly L. Scott (P69706)
Wendolyn Wrosch Richards (P67776)
Cooperating Attorneys, ACLU Fund
of Michigan

MILLER, CANFIELD, PADDOCK
& STONE, PLC

101 N. Main St., 7th Floor

Ann Arbor, MI 48104

(734) 668-7696
scott@millercanfield.com

Nora Youkhana (P80067)

Nadine Yousif (P80421)
Cooperating Attorneys, ACLU Fund
of Michigan

CODE LEGAL AID INC.

27321 Hampden St.

Madison Heights, M1 48071

(248) 894-6197
norayoukhana@gmail.com
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Judy Rabinovitz (NY Bar JR-1214)
Lee Gelernt (NY Bar LG-8511)
ACLU FOUNDATION
IMMIGRANTS’ RIGHTS PROJECT
125 Broad Street, 18th Floor

New York, NY 10004

(212) 549-2618

jrabinovitz@aclu.org

Margo Schlanger (P82345)
Cooperating Attorneys, ACLU Fund
of Michigan

625 South State Street

Ann Arbor, Michigan 48109
734-615-2618
margo.schlanger@gmail.com

Susan E. Reed (P66950)
MICHIGAN IMMIGRANT RIGHTS
CENTER

3030 S. 9th St. Suite 1B

Kalamazoo, M1 49009

(269) 492-7196, Ext. 535
susanree@michiganimmigrant.org

Lara Finkbeiner (NY Bar 5197165)
Mark Doss (NY Bar 5277462)
INTERNATIONAL REFUGEE
ASSISTANCE PROJECT

Urban Justice Center

40 Rector St., 9th Floor

New York, NY 10006

(646) 602-5600
Ifinkbeiner@refugeerights.org
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Maria Martinez Sanchez (NM Bar
126375)
ACLU OF NEW MEXICO
1410 Coal Ave. SW
Albuguerque, NM 87102
mschanez@aclu-nm.org
Attorneys for All Petitioners and Plaintiffs

William W. Swor (P21215)

WILLIAM W. SWOR

& ASSOCIATES

1120 Ford Building

615 Griswold Street

Detroit, M| 48226

wwswor@sworlaw.com

Attorney for Petitioner/Plaintiff Usama Hamama

Dated: August 31, 2018
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