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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

Xiaotian Liu
V. Case No. 25-cv-133-SE

Kristi Noem et al.

ORDER

On April 7, 2025, Plaintiff Xiaotian Liu brought suit against Kristi Noem, the Secretary
of the Department of Homeland Security, and Todd Lyons, the Acting Director of Immigration
and Customs Enforcement, alleging that DHS unlawfully terminated his F-1 student status in the
Student and Exchange Visitor (“SEVIS”)! system. He alleges, among other things, that DHS
violated his due process rights under the Fifth Amendment and violated the Administrative
Procedure Act when it terminated his status in the system. Liu filed a motion for a temporary
restraining order with his complaint, requesting a TRO “(i) enjoining Defendants from
terminating Plaintiff’s F-1 student status under the Student and Exchange Visitor (SEVIS)
system and (ii) requiring Defendants to set aside their termination determination.” Doc. no. 2 at
1.

The court held a brief video hearing on April 7. Although Liu filed a motion for a TRO,
his attorneys communicated with the defendants’ attorney, who was able to attend the hearing.
The parties agreed that the court should not consider the motion for a TRO at that hearing and
that they would confer regarding a potential briefing schedule and provide the court with a status

update on or before April 9.

1 SEVIS is “the web-based system that [DHS] uses to maintain information regarding: . . .
F-1... students studying in the United States[.]” About SEVIS, Department of Homeland
Security, https://studyinthestates.dhs.gov/site/about-sevis (last visited April 10, 2025).



https://ecf.nhd.uscourts.gov/doc1/11703259401
https://studyinthestates.dhs.gov/site/about-sevis
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On the evening of April 8 and the early morning of April 9, Liu filed two addenda to his
motion for a TRO. See doc. nos. 7 and 8. In the latter addendum, Liu stated that because of the
“potential immigration detention and deportation in light of the F-1 student status termination, on
April 7, 2025, Plaintiff’s counsel attempted to receive assurance from Defendants’ counsel that
Defendants would not arrest, detain, or place him in removal proceedings during the pendency of
[litigation regarding the] temporary restraining order and preliminary injunction.” Doc no. 8 at 3.
Liu added that his “counsel could not receive such assurances from Defendants’ counsel.” I1d. He
therefore notified the defendants’ counsel that he would pursue his motion for a TRO
immediately and he requested an emergency hearing. The court held that hearing on April 9, and
counsel for both Liu and the defendants appeared.

As explained at the hearing, although the defendants were given notice and an
opportunity to be heard, the court does not convert the motion for a TRO into a motion for a
preliminary injunction. The defendants’ counsel acknowledged at the hearing that he had not had
adequate time to investigate certain of Liu’s factual allegations or evaluate properly the legal
bases on which Liu’s motion rests. Therefore, the court construes Liu’s motion as a request for
the provisional remedy of a TRO with notice, which essentially seeks to avoid irreparable harm
until the defendants are able to review the factual record and develop their legal arguments
sufficiently to address the request for preliminary relief.

In evaluating a motion for a TRO, the court considers the same four factors that apply to

a motion for a preliminary injunction. Karlsen v. Town of Hebron, Civ. No. 18-cv-794-LM, 2018

WL 11273651, at *1 (D.N.H. Sept. 28, 2018). Those four factors include “(i) the likelihood that
the movant will succeed on the merits; (ii) the possibility that, without an injunction, the movant

will suffer irreparable harm; (iii) the balance of relevant hardships as between the parties; and


https://ecf.nhd.uscourts.gov/doc1/11703260294
https://ecf.nhd.uscourts.gov/doc1/11703260302
https://ecf.nhd.uscourts.gov/doc1/11703260302
https://www.westlaw.com/Document/I36689070649111eb8cb3c4fde92c4669/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
https://www.westlaw.com/Document/I36689070649111eb8cb3c4fde92c4669/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_1
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(iv) the effect of the court’s ruling on the public interest.” Coquico, Inc. v. Rodriguez-Miranda,

562 F.3d 62, 66 (1st Cir. 2009). “The first of these four factors normally weighs heaviest in the
decisional scales.” Id. When, as here, the defendants are government officials sued in their
official capacities, the balance of the hardships and the public interest factors merge. Does 1-6 v.
Mills, 16 F.4th 20, 37 (1st Cir. 2021).

After considering Liu’s motion for a TRO, the exhibits attached thereto, and the addenda,
as well as the parties’ oral argument during the April 9 hearing, the court granted Liu’s motion
for a TRO on the record at the hearing.

Liu has shown a likelihood of success on the merits of his claim in Count 2, that DHS
violated the APA when it terminated his F-1 student status in the SEVIS system. Based on the
record before the court, Liu is likely to show that DHS’s termination of his F-1 student status
was not in compliance with 8 C.F.R. 8 214.1(d) and was arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with the law. See 5 U.S.C. § 706(2)(A). The
defendants did not offer any legal or factual argument contradicting Liu’s likelihood of success
on the merits of Count 2 during the hearing.?

Because DHS terminated Liu’s F-1 student status in the SEVIS system, he is no longer
authorized to work as a research assistant or participate in any research, and he is no longer
eligible to receive any stipend from his Ph.D. program at Dartmouth College. There is
uncontroverted evidence that due to his inability to participate in research, Dartmouth must

require him to disenroll from his current courses so that Dartmouth can remain in compliance

2 Because the court finds that Liu has shown a likelihood of success on the merits of his
APA claim in Count 2, it does not address at this time his claim in Count 1 that DHS violated his
due process rights under the Fifth Amendment when it terminated his F-1 status in the SEVIS
system.


https://www.westlaw.com/Document/I4571ee2922ab11debc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_66
https://www.westlaw.com/Document/I4571ee2922ab11debc7bf97f340af743/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_66
https://www.westlaw.com/Document/I014edfd0314a11ecb886b9dda1c6d252/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_37
https://www.westlaw.com/Document/I014edfd0314a11ecb886b9dda1c6d252/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_37
https://www.westlaw.com/Document/NF775B150BD5511EF9A30ABD762E92752/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NB66076C0A84311D885E288E02FD16EE7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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with federal law. Additionally, it may be too late to forestall this requirement by the time the
defendants are prepared to be heard on the preliminary injunction. These circumstances will
derail Liu’s academic trajectory and ability to complete his Ph.D. program in a timely fashion.
This loss of timely academic progress alone is sufficient to establish irreparable harm. Further,
the change in Liu’s status in the SEVIS system may expose him to a risk of detention or
deportation. The defendants’ inability to agree that he would not be detained or deported as a
result of his status change before the defendants could be prepared to be heard on Liu’s request
for preliminary relief is an acknowledgement of the existence of this risk. The evidence before
the court further establishes that the uncertain link between Liu’s SEVIS status and the
possibility of detention and deportation is causing him emotional harm. Liu has shown that,
without a TRO, he will suffer irreparable harm for which an award of monetary damages would
not be sufficient.

The balance of the hardships and whether injunctive relief is in the public interest both
weigh in Liu’s favor. The only argument that the defendants offered on these factors was a
concern that a TRO in this case may interfere with ICE’s ability to carry out its duties. Though
the defendants did not challenge for the purposes of the April 9 hearing the allegation that Liu’s
SEVIS status had changed, they could not confirm that his status had changed, or if it had,
whether it had been changed intentionally or as the result of an error. Nor could the defendants
confirm that ICE had included Liu in any priority. At best, the defendants ask the court to avoid
unintentionally interfering with ICE’s ability to carry out some unstated duty. For his part, Liu
points to the irreparable injury that he contends supports his request for immediate relief, as well

as Congress’s expressed intent to allow foreign students to pursue educational opportunities in
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the United States without interference. The court finds that these two factors weigh in Liu’s
favor.

A TRO is necessary to avoid irreparable harm in this case. It is made more appropriate
given its anticipated short duration, which is only long enough to afford the defendants the time
they have requested to prepare their factual and legal responses to Liu’s requests for preliminary
relief.

After considering the relevant factors, the court exercises its discretion to waive the bond
requirement embedded in Rule 65(c) of the Federal Rules of Civil Procedure. See Crowley v.

Local No. 82, Furniture & Piano Moving, Furniture Store Drivers, Helpers, Warehousemen, &

Packers, 679 F.2d 978, 1001 (1st Cir. 1982), rev’d on other grounds, 467 U.S. 526 (1984).

Conclusion
For the foregoing reasons, the plaintiff’s motion for a temporary restraining order (doc.
no. 2) is granted. The parties shall meet and confer regarding an appropriate briefing and
argument schedule for the preliminary injunction hearing, with the hearing scheduled no later
than April 23, 2025.
All defendants are (i) enjoined from terminating Mr. Liu’s F-1 student status under the
SEVIS [Student and Exchange Visitor] system, and (ii) required to set aside their termination

determination. This order shall remain in effect until further order of the court.

SO ORDERED.
Samantha D. Elliott
United States District Judge
April 10, 2025

cc: Counsel of Record.


https://www.westlaw.com/Document/I160c6d2892fb11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1001
https://www.westlaw.com/Document/I160c6d2892fb11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1001
https://www.westlaw.com/Document/I160c6d2892fb11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1001
https://www.westlaw.com/Document/I5de5df719c9011d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.nhd.uscourts.gov/doc1/11703259401
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Exhibit 2
ICE Policy Guidance 1004-04
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Student and Exchange Visitor Program

U.S. Department of Homeland
Security

SEVP MS 5600

500 12" Street, SW
Washington, DC 20536-5600

e3¢ U.S. Immigration

() and Customs
N /3
"M‘* Enforcement
June 7, 2010
POLICY GUIDANCE FOR: Designated School Officials
FROM: Student and Exchange Visitor Program — Policy
Branch
SUBJECT: Policy Guidance 1004-04 —Visa Revocations
AUTHORITIES: Immigration and Nationality Act, section 244(b)(1);
8 CFR 214.2(f)(6) and (9); 8 CFR 214.2(m)(9) and
8 CFR 214.3(9)(2)

Comments:

To comment on this Policy Guidance or suggest a change, please e-mail
SEVIS.source@dhs.gov with “Policy Guidance 1004-04 Comment” entered in the
subject line within 60 days of the date of this guidance.

Purpose:

The Student and Exchange Visitor Program (SEVP) wants to ensure that designated
school officials (DSOs) are aware of the visa revocation process, how to record such an
action in a Student and Exchange Visitor Information System (SEVIS) record, and how
to respond to law enforcement inquiries involving students whose visas have been
revoked.

Y This guidance represents SEVP’s current thinking on this topic. It is advisory in nature and informational in content.

Its purpose is to provide guidance to the SEVIS user community and to all SEVP personnel involved in the
adjudication and review of petitions for SEVP certification and appeals.

It reflects the position on, or interpretation of, the applicable laws or regulations DHS has published as of the date of
this publication, which appears on the first page of the policy guidance. This guidance does not, in any way, replace or
supersede those laws or regulations. Only the latest official release of the applicable law or regulation is authoritative.

This guidance does not create or confer any rights for or on any person and does not operate to bind SEVP or the
public.



mailto:SEVIS.source@dhs.gov

Case 2:25-cv-11038-SIM-DRG ECF No. 2-3, PagelD.93 Filed 04/10/25 Page 3 of 4

SEVP Policy Guidance 1004-04
Visa Revocations

SEVP has not provided previous guidance on this issue. This policy remains in effect
until specifically superseded by a subsequent SEVP policy guidance or directive, or until
SEVP amends the specifically cited authorities, above, with respect to this issue.

Background:

Visa revocations are an important tool in maintaining the security of our borders. Since
September 11, 2001, the Department of State (DoS) has revoked 1,250 visas based on
information suggesting possible terrorist activities or links. DoS receives a continuous
stream of information that affects the eligibility of aliens to hold visas. Subsequent to an
alien receiving a visa, the DoS uses any information received that calls into question the
alien’s suitability as a visa holder, such as a potential threat to the security of the United
States, to revoke a visa. DoS revokes the visa promptly and relies on the visa application
process to resolve identity and other questions at a later time, should the visa holder wish
to reapply for a visa.

The revocation process supplements the terrorist watch-listing work of the Terrorist
Screening Center (TSC), which provides the vast majority of the derogatory information
on specific individuals. The TSC updates the DoS's Consular Lookout and Support
System (CLASS) database with the derogatory information about an alien. If it appears
that DoS may have issued a visa to a watch-listed alien, TSC forwards the derogatory
information to the Visa Office (VO) of the Bureau of Consular Affairs, which manages
the visa-revocation process for DoS.

Once it determines a possible link between the alien and the terrorist-related information,
DosS formally revokes the visa. As soon as VO receives the derogatory information from
TSC or other agencies, it places a revocation lookout (VRVK code) in CLASS, which
replicates in real time in the Department of Homeland Security's (DHS) Interagency
Border Inspection System, making the lookout available to DHS inspectors at ports of
entry into the United States.

The alien does not receive advance notice that DoS is considering revoking the visa.
After DoS revokes the visa, the relevant consular post attempts to contact the alien.
However, the consular posts are not in a position to determine whether the alien is in the
United States or to find the alien and provide him or her with notice that the revocation
has occurred.

If the holder of the revoked visa reapplies for a visa at one of the embassies or consulates
abroad, a consular officer carefully screens the application and, after consultation with
DoS, determines eligibility. DoS might issue a new visa if it determines that the
information which led to the revocation does not pertain to the alien or that the alien is in
any event eligible.
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SEVP Policy Guidance 1004-04
Visa Revocations

DHS Reaction to DoS Visa Revocation:

Immigration and Customs Enforcement’s Compliance Enforcement Unit (CEU) receives
notification from DoS when DoS revokes a nonimmigrant’s visa on national security
grounds. In turn, CEU gathers additional information to prepare the case for a field
investigation, if warranted. If it finds that DoS revoked an F or M visa on national
security grounds, and the student is not present in the United States, CEU refers the
nonimmigrant student’s information to the SEVP liaison assigned to CEU.

DSO Actions in Response to Visa Revocation Notice:

The SEVP/CEU liaison provides a DSO with a list of the visa revocations at the DSO’s
school. A visa revocation may occur after the visa is issued but before the nonimmigrant
enters the United States or upon arrival at a port of entry or while the nonimmigrant is in
the United States.

If a DSO receives a visa revocation notice, the DSO should take the following actions in
the student’s SEVIS record:

e |If the nonimmigrant was entering on an initial Form 1-20, “Cancel” the record
upon natification.

e |If the nonimmigrant student was re-entering the United States to continue a
program of study, enter “Terminated” in the SEVIS record for “No Show.”

Some circumstances require revocation of a nonimmigrant student’s visa while the
nonimmigrant is in the United States and in status. Visa revocation is not, in itself, a
cause for termination of the student’s SEVIS record.

It is possible that neither the student in question nor the DSO has knowledge of the visa’s
revocation. However, law enforcement authorities may contact the school officials to
verify whether the student is maintaining status.

Contact SEVP if you have questions.
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DOS Guidance Directive 2016-03
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U.S. Department of State
Bureau of Educational and Cultural Affairs
Private Sector Exchange

September 2, 2016

Guidance Directive 2016-03
9 FAM 403.11-3 — VISA REVOCATION

The Department would like to bring to your attention a policy implemented on
November 5, 2015, which requires consular officers to prudentially revoke (i.e., without
making a determination that the individual is inadmissible) nonimmigrant visas of
individuals arrested for, or convicted of, driving under the influence or driving while
intoxicated, or similar arrests/convictions, that occurred within the previous five years,
as detailed in 9 FAM 403.11-3(A). This requirement does not apply when the
arrest/conviction occurred prior to the date of the visa application and has already been
assessed within the context of a visa application.

Driving under the influence indicates a possible visa ineligibility under INA
212(a)(1)(A)(iii) for a physical or mental disorder with associated harmful behavior that
is likely to pose a threat to the property, safety, or welfare of the applicant or others in
the future. Consular officers refer any nonimmigrant visa applicant with one alcohol
related arrest in the last five years, two or more arrests in the last 10 years, or where
other evidence suggesting an alcohol problems exists, to a panel physician for a medical
examination prior to visa issuance in order to determine whether this type of
ineligibility may apply to the applicant. See INA 212(d); 22 CFR 41.108; 9 FAM
302.2-7(B)(3)(b).

The Department’s prudential revocations reflect that, after visa issuance, new or
additional information calls into question the subject’s continued eligibility for a visa.
In cases of a DUI arrest/conviction, consular officers may prudentially revoke the visa
of an individual even if he or she is physically present in the United States. If a J-1’s
visa is revoked, the Department will usually revoke any J-2 dependents’ visas as well.

What does this mean for exchange visitors? If an exchange visitor is in the United
States, the revocation of their visa does not override the J-1 status granted by Customs

AILA Doc. No. 16100409. (Posted 10/4/16)
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and Border Protection (“CBP”) at the time of their entry or their ability to stay in the
United States (except in extremely rare instances). However, the visa is no longer valid
for future travel to the United States. An individual whose visa has been revoked and
who departs the United States must receive a new visa (i.e., reapply for a visa and
demonstrate eligibility) before seeking to reenter the United States. Therefore, after the
individual’s departure from the United States, sponsors should terminate his or her
program status in SEVIS.

On March 14, 2016, all unclassified 9 FAM content was made public, except for
redacted portions that contain sensitive but unclassified language. The publicly
available subchapters can be found at:
https://fam.state.gov/Fam/FAM.aspx?ID=09FAM.

We thank you for your continued commitment to international exchanges and to the
Department’s public diplomacy mission. Your contribution is vital, and we value your
partnership.

Keri M. Lowry
Deputy Assistant Secretary
for Private Sector Exchange

AILA Doc. No. 16100409. (Posted 10/4/16)
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