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CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES INVO LVED
Const 1963, art1, 8§ 2

No person shall be denied the equal protectiohefaws; nor shall any
person be denied the enjoyment of his civil ortal rights or be
discriminated against in the exercise thereof beeai religion, race, color
or national origin. The legislature shall implem#éns section by
appropriate legislation.

Const 1963, art 1, 8 3

The people have the right peaceably to assembémrisult for the common
good, to instruct their representatives and taipatthe government for
redress of grievances.

Const 1963, art 1, 8 5

Every person may freely speak, write, express adigh his views on all
subjects, being responsible for the abuse of gl and no law shall be
enacted to restrain or abridge the liberty of she®oof the press.

Const 1963, art 2, 8 4

(1) Every citizen of the United States who is actdr qualified to vote in
Michigan shall have the following rights:

(a) The right, once registered, to vote a secréttiia all elections.

(g) The right, once registered, to vote an absetdnballot without
giving a reason, during the forty (40) days befameslection, and the right
to choose whether the absent voter ballot is agpbiie received and
submitted in person or by mail. During that timkecéion officials
authorized to issue absent voter ballots shalMadlable in at least one (1)
location to issue and receive absent voter badlotsg the election officials
regularly scheduled business hours and for at Eght (8) hours during the
Saturday and/or Sunday immediately prior to thetada. Those election
officials shall have the authority to make abseatew ballots available for
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voting in person at additional times and placesohdywhat is required
herein.

All rights set forth in this subsection shall béf-executing. This
subsection shall be liberally construed in favovaters’ rights in order to
effectuate its purposes. Nothing contained inshissection shall prevent
the legislature from expanding voters’ rights beyerhat is provided
herein. This subsection and any portion hereofl &fleaseverable. If any
portion of this subsection is held invalid or ureekable as to any person or
circumstance, that invalidity or unenforceabilityal not affect the validity,
enforceability, or application of any other portiohthis subsection.

(2) Except as otherwise provided in this constiutr in the
constitution or laws of the United States the lkegise shall enact laws to
regulate the time, place and manner of all nomamatiand elections, to
preserve the purity of elections, to preserve #dwexy of the ballot, to
guard against abuses of the elective franchiset@pbvide for a system of
voter registration and absentee voting. No lawldieknacted which
permits a candidate in any partisan primary origamtelection to have a
ballot designation except when required for idésdtion of candidates for
the same office who have the same or similar suesam

MCL 168.21

The secretary of state shall be the chief eleaifiner of the state and shall
have supervisory control over local election oélsiin the performance of
their duties under the provisions of this act.

MCL 168.31

(1) The secretary of state shall do all of thedwlihg:

(b) Advise and direct local election officials asthe proper methods
of conducting elections.
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MCL 168.764a

The following instructions for an absent voter $bhalincluded with each
ballot or set of ballots furnished an absent voter:

INSTRUCTIONS FOR ABSENT VOTERS

Step 1. Enclosed you will find voting instructioas to the method of voting.
Read these carefully and then vote the ballot.

Step 2. After voting a ballot, place the ballothe secrecy sleeve, if any. If
a secrecy sleeve is not provided, refold the badiatonceal your votes.

Step 3. Place the ballot or ballots in the rettvedope and securely seal the
envelope.

Step 4. Sign and date the return envelope in theepdesignated. Your
signature must appear on the return envelope drahet will not be
counted. If you are disabled or otherwise unabl@aok the ballot and
required assistance in voting your absent votdotydlave the person who
assisted you complete the section on the returelepg entitled "TO BE
COMPLETED ONLY IF VOTER IS ASSISTED IN VOTING BY
ANOTHER PERSON".

Step 5. Deliver the return envelope by 1 of théofeing methods:

(a) Place the necessary postage upon the retuetope and deposit
it in the United States mail or with another pulgstal service, express
mail service, parcel post service, or common carrie

(b) Deliver the envelope personally to the offi¢ehe clerk, to the
clerk, or to an authorized assistant of the clerk.

(c) In either (a) or (b), a member of the immediatmily of the voter
including a father-in-law, mother-in-law, brotheraw, sister-in-law, son-
in-law, daughter-in-law, grandparent, or grandchbilda person residing in
the voter's household may mail or deliver a batiahe clerk for the voter.

(d) You may request by telephone that the clerk wboed the ballot
provide assistance in returning the ballot. Thekdle required to provide

Xi
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assistance if you are unable to return your abgaet ballot as specified in
(@), (b), or (c) above, if it is before 5 p.m. tie tFriday immediately
preceding the election, and if you are asking teekdo pickup the absent
voter ballot within the jurisdictional limits of écity, township, or village in
which you are registered. Your absent voter baliitthen be picked up by
the clerk or an election assistant sent by thé&chlt persons authorized to
pick up absent voter ballots are required to careglentials issued by the
clerk. If using this absent voter ballot return hwet, do not give your ballot
to anyone until you have checked their credentials.

Step 6. The ballot must reach the clerk or an aizbo assistant of the clerk
before the close of the polls on election day. Asemt voter ballot received
by the clerk or assistant of the clerk after theselof the polls on election
day will not be counted

MCL 168.759a

(6) Upon the request of an absent uniformed seswoger or
overseas voter, the clerk of a county, city, towmsbr village shall
electronically transmit an absent voter ballotite voter. The voter shall
print the absent voter ballot and return the vdiaiibt by mail to the
appropriate clerk.

(13) An absent uniformed services voter or an @as/oter may use
the federal write-in absentee ballot, in accordamitle the provisions of the
uniformed and overseas citizens absentee votingbatregular election or
special election to vote for a local, state, oefadl office or on a ballot
guestion. An absent uniformed services voter an\@rseas voter who uses
the federal write-in absentee ballot shall retumndn her voted federal write-
in absentee ballot by mail to the appropriate clerk

MCL 168.822

(1) The board of county canvassers shall then pabeethout delay
to canvass the returns of votes cast for all catdglfor offices voted for
and all questions voted on at the election, acogrth the precinct returns
filed with the probate judge or presiding probatgge by the several city
and township clerks, or in case of local electiaosording to the precinct

Xil
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returns filed with the county clerk, and must caowle the canvass at the
earliest possible time and in every case no laten the fourteenth day after
the election.

MCL 168.931

(1) A person who violates 1 or more of the follogrisubdivisions is
guilty of a misdemeanor:

(m) A person shall not participate in a meetingqortion of a
meeting of more than 2 persons, other than theopasraimmediate family, at
which an absent voter ballot is voted.

MCL 168.932

A person who violates 1 or more of the followindpdivisions is
guilty of a felony:

(i) A person shall not plan or organize a meetinglsich absent voter
ballots are to be voted.

Xiii
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ORDER APPEALED FROM AND BASIS OF JURISDICTION

Plaintiffs seek leave to appeal the Court of Apgedlly 14, 2020 decision
denying Plaintiffs’ request for a writ of mandantaghe Defendant Secretary of
State. This Court has jurisdiction under MCR 7(&)@L) and 7.305(C)(2)(a).

INTRODUCTION

This case concerns a statutory deadline for absdyatiéots that, if allowed

to stand, will disenfranchise tens of thousandslichigan voters in this year’s

general election. While the stakes are high, @lemroposition resolves this case:

The deadline at issue violates the plain text efNhchigan Constitution, and the
cardinal rule of constitutional interpretation &t the plain text controls.

In 2018, the people of Michigan voted to enshrirstade constitutional right
to vote by absentee ballot, and to submit the bhijanail. By a wide margin, the
people amended the Michigan Constitution to givergwWlichigan voter the right
to “vote” an absentee balloti-e,, to fill out an absentee ballot—“during the forty
(40) days before an election,” and the right “toa$e” to “submit” the absentee
ballot “in person or by mail.” Const 1963, art84(1)(g) (the “Absentee Voting
Clause”). The clear and unambiguous text of theehbee Voting Clause gives
voters the right to complete and mail an absensdlettat any point in the 40 days
before an election. The Clause is expressly s&tating and, by its terms, must

be “liberally construed in favor of voters’ righitsConst 1963, art 2, § 4(1).
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Despite this new constitutional guarantee, Michighattion officials
continue to enforce a century-old statutory requeat that absentee ballots must
be rejected if they arrive at the clerk’s officéeaf8 PM on election day, even if
they were completed and mailed “during the fort9)(days before an election.”
This received-by-election-day deadline patenthyaties the plain text of the newly
adopted Absentee Voting Clause.

Yet in a sharply divided 2—-1 decision with threpa@ate opinions, the Court
of Appeals upheld the received-by deadline. Diardigpg the plain text of the
Absentee Voting Clause, the lead opinion relieé@xinatextual sources—
including a “ballot summary”—to try to divine whatters really intended in
enacting the Clause. Op 7. As the dissent cdyrebserved, “the notion that a
ballot summary trumps the words of the Constituboggles the mind.” Dissent
6. The judiciary’s task, the dissent explainednist to mindlessly enforce a
deadline solely because the Legislature selecteldut rather to determine
whether “the statutory deadline conflicts with theercise of a constitutional
right.” Id. at 7. And as the dissent concluded, “[o]n itefeedeadline preventing
properly cast absentee ballots from being counéstirdys the rights the people
adopted in ratifying [the Absentee Voting Clausd[’ at 8.

In sum, the dissent declared: “This case shouldasy.” Id. at 5. “Because

voters have a right to vote by mail if they magithballots to the clerk during the
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40 days before an election, they have the righiatee their votes counted when
those votes arrive in the clerk’s officeld.

The stakes for democracy in Michigan could not igiadér. Even before
COVID-19, voting by mail was set to play an unpcmeated role in this year’s
elections, and its role will be magnified exponaltyigiven the personal and
public health risks of voting in person at a palplace this year. Millions of
Michigan voters will likely attempt to vote by almgee ballot in November, and it
Is imperative that absentee ballots mailed on @rbeslection day be counted, as
the Michigan Constitution clearly requires. If tthecision below is allowed to
stand, the received-by deadline will unconstituilhndisenfranchise roughly
41,000 to 64,000 Michigan voters in November’s gahelection.

This Court’s intervention is urgently needed to paithe Secretary of State
to perform her clear legal duty to “direct locad&ion officials” to comply with
Michigan law, MCL 168.31(1)(b), which includes cdung absentee ballots mailed
by election day. Plaintiffs respectfully requdsdttthis Court immediately grant
leave to appeal, reverse the Court of Appeals’'sietj and hold that the statutory
received-by-election-day deadline for absenteetslliolates the Michigan

Constitutiont

! Plaintiffs’ Complaint also challenged two othepasts of Michigan's absentee
voting system related to processing applicatiorkiasuing absentee ballots, and

3
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QUESTIONS PRESENTED FOR REVIEW

The questions presented are:

1. Did the Court of Appeals err in holding that #tatutory received-by
deadline for absentee ballots does not violatéMiohigan Constitution?

Plaintiffs’ Answer: Yes.

2. Given the mandate under MCL 168.31(1)(b) thatSkcretary of
State “shall . . . direct local election officials to the proper methods of
conducting elections,” is a writ of mandamus ondgtihe Secretary to direct local
clerks to comply with this constitutional requiremevarranted?

Plaintiffs’ Answer: Yes.

STATEMENT OF FACTS AND PROCEEDINGS BELOW
A.  Constitutional and Statutory Background

In the November 2018 general election, by a mao§Bi7% to 33%,
Michigan voters adopted Proposal 3, which enadtedstate constitutional voting
rights now set forth in Article 2, § 4 of the Migain Constitution.

As relevant here, Proposal 3 had three key prawssid-irst, it conferred
upon “[e]very” Michigan voter “[t]he right, once gestered, to vote a secret ballot

in all elections.” Const 1963, art 2, 8§ 4(1)(de(tRight to Vote Clause”).

payment of postage. See Compl 1 98-113 (Couatsdilll), Prayer for Relief
19 D2-D4 (App 66a—71a). Plaintiffs are not purguimse claims on appeal.

4
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Second, Proposal 3 created an unqualified rightdters to cast absentee
ballots, and to do so by mail. The Absentee Vo@iguse established the right:

to vote an absent voter ballot without giving as@g during

the forty (40) days before an election, and thbtrig choose

whether the absent voter ballot is applied forereed and

submitted in person or by mail.

Id., art 2, 8 4(1)(9).

Third, Proposal 3 mandated that each of thesesritghiall be self-
executing” and “shall be liberally construed indawf voters’ rights in order to
effectuate its purposeslid., art 2, 8 4(1).

Michigan’s statutory deadlines for requesting, ribisiting, and submitting

absentee ballots pre-date Proposal 3 and haveseatupdated since its passage.
By statute, voters can apply for an absentee bdliohg the 75 days prior to an
election and up until 8 PM on election day. MCI8I&9(1), (2);
MCL 168.761(3). If a local clerk verifies the voteregistration and signature, the
clerk must immediately “mail” or “deliver persondllan absentee ballot to the
voter. MCL 168.761(1). Absentee ballots cannoebmiled to voters. Clerks can
send absentee ballots to voters by first-class umil 5 PM on the Friday before
an election. MCL 168.759(1).

Voters then must submit their completed absentdet®dy mail or in

person. Key here, since at least 1929, Michigent®in law has required that

local election officials must reject absentee lialtbat are not received by 8 PM
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on election day. MCL 168.759b; MCL 168.764a; M(d81764b(1); MCL
168.765(4); 1948 CL 180.8; 1929 CL 314 Envelopes containing absentee
ballots received by local clerks after this 8 PMdlene must be marked with the
date and time of receipt and retained unopenedl V&8.765(4).

B. The Importance of Paper Mail to Absentee Voting

Paper mail plays a central role in Michigan’s alservoting system.
Although clerks may lawfully send and receaaplicationsfor absentee ballots
electronically, Michigan law prohibits clerks frosending the actudlallots
electronically, and voters similarly are requiregotysically return their ballots.

In addition, even though clerks may accept appboatvia email, there is another
hurdle: Michigan’s digital divide. Nearly 1.6 fioin Michigan citizens, many of
them in rural areas, poor, or minorities, havemterhet access. See, e.g., Khalid,

America’s Digital Divide Is Even More Urgent Duriige PandemicQuartz

(April 9, 2020) (App 76a—81a). As a result, Michilgabsentee voters are partially

or completely dependent on the vicissitudes of éthBtates Postal Service
(USPS) mail to exercise their state constitutioidit to vote an absentee ballot.
Much has changed about postal mail since 1929, \treehegislature first

enacted the received-by-election-day deadline.k Baen, mail within a city or

2 Some of the absentee voting procedures for mjliad overseas voters are
different, but the election day 8 PM ballot receide applies to their ballots.
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township was processed locally, and next-day deliaed twice-daily deliveries

were common in residential areaBhe United States Postal Service: An American

History (2020), p 27 (App 85a). Today, all mail goes franocal post office to a
regional sorting facility, and from there back tmeal post office for delivery.
There are five such regional facilities serving Mgan: Pontiac, Grand Rapids,
Traverse City, and Marquette, Michigan, and Greaw, BVisconsin.

In modern-day Michigan, absentee ballots are ssshtreturned by first-class
mail, and “[m]ost domestic First-Class Mail is delied in 2-5 days.” Letter of
Thomas J. Marshall, General Counsel and Executige Fresident of U.S. Postal
Service (“Marshall Letter”), May 29, 2020 (App 86a)However, the Postal
Service cannot guarantee a specific delivery datalter standards to comport
with individual state election law's.Id. (emphasis in original).

In the absentee voting process, these deliverystiawlel up. If a voter and
clerk both use mail throughout the process, mactcgssing and delivery will occur
at least five times: (1) when the voter requestagplication from the clerk by
mail; (2) when the clerk mails an application te toter; (3) when the voter mails
the application back to the clerk; (4) when thelclaails a blank absentee ballot

to the voter; and (5) when the voter mails the deteg ballot back to the clerk.

3 Available at <https://about.usps.com/newsroomémeati-releases/2020/2020-05-
29-marshall-to-election-officials-re-election-mpdf>.
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If the average mail processing and delivery tim@ days, these five steps
will take, on average, at least 15 days of the dp-@bsentee ballot voting period
guaranteed by the Michigan Constitution’s Absentegng Clause. And USPS
has recently instructed both election officials &otkers to budget a full week for
mail to be delivered: “for election materials (swas blank ballots) sent to voters,
the Postal Service . . . recommends that statecat election officials . . . allow
1 week for delivery to voters,” and “voters shouidil their return ballots at least
1 week prior to the due date established by state’ | Marshall Lettersupra(App
87a). Added to the two weeks or more needed fonderip mail delivery are
(1) the time for clerks to process a voter’'s agtlan and mail a ballot to the voter,
and (2) the time the voter needs to complete ortkeofongest ballots in the
country. Citizens Research Council of Michig&he Long Ballot in Michigan
(1984), p 1 (App 89a).

C. The Consequences of the Antiquated Received-By Ddie

The lengthy times for mail delivery, in conjunctiaith the time it takes for
clerks to process absentee ballot applicationsnrtiest voters who request an
absentee ballot in the week before an electiomigitdy unlikely to be able to
return it by mail so that it is received by theicél clerk by 8 PM on election day.
Indeed, as mentioned, clerks are permitted bytstadumail absentee ballots to

voters until 5 PM on the Friday before the electidina clerk mails a voter a blank
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ballot on that Friday, the voter likely will notaeive it until Monday or Tuesday
of the next week, at which point, it will be todddor the voter to mail the ballot
back and have it arrive at the clerk’s office bl on Tuesday. Moreover, many
voters wait until close to the deadline for requesan absentee ballot to submit
their application. In the March 2020 presidenpiamary, for example, more than
150,000 voters requested an absentee ballot wale& before the electioh.

The received-by-election-day deadline has in fastlted in the rejection of
tens of thousands of absentee ballots since treagaof the Absentee Voting
Clause. For example, according to publicly avadabformation from the
Secretary of State, 1.75% of returned absenteetballere not counted in the May
2020 primary because they were received afterietedty. See Email from T.
Williams to S. Dolente (May 13, 2020) (showing tBa807 absentee ballots were
rejected for arriving too late out of 188,139 tathkentee ballots returned) (App
155a-158a).

The number of ballots rejected as a result of ¢oeived-by-election-day
deadline will be enormous in this year’'s upcomitexgons, for two principal

reasons. First, a significant percentage of votaltssote by mail, including

4 Compare WhiteAbsentee Voters Can Vote Again If Favorite CandidstOut
Associated Press (March 3, 2020) (App 93a) (812d¥&ntee ballots had been
requested as of March 2, 2020), with Detroit Todslysentee Ballots Cast In
Michigan Primary Could Reach Close to a MillioWDET (March 10, 2020) (App
95a) (970,000 absentee ballots had been requesta@dviarch 10, 2020).
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because of the health risks of voting in persontdu@OVID-19. Second, total
voter turnout in November will be massive. Turnwoutecent Michigan general
elections has increased sharply. Turnout increfised 3,188,956 in 2014 to
4,341,340 in 2018—a 36% increase. In presideatetion years, turnout
increased from 4,780,701 in 2012 to 4,874,619 it62@nd it is projected to
increase to 5.3 to 6 million in 2020. Gr&yige Michigan Voter Turnout Could
Turn into National Embarrassmeridetroit Free Press (January 14, 2020) (App
100a—102a). Voter enthusiasm is at unprecedeeteds! for the 2020 elections.
The combination of higher turnout overall and ahleigrate of absentee
voting will lead to record levels of uncounted aitee ballots in 2020 and future

elections due to the received-by-election-day deadlFor example, even if only

5.3 million voters turn out in the November 202Mgeal election, and even if only

45% of them vote by absentee ballot, there stilllvg 2,385,000 absentee ballots
cast. If 1.75% of those ballots are not countezhbee they are received beyond
the received-by deadline (the rate in the May 282@tions), 41,738 absentee
ballots will not be counted. The following tabletdils the number of

disenfranchised voters at two overall turnout Ie\aid five absentee voter rates:

10
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Turnout Absentee Absentee Uncounted Rate Uncounted Absentee
Voting Voters Due to Received-By  Votes Due to
Rate Deadline Received -by
Deadline
5,300,00! 45% 2,385,00! 1.75% 41,73¢
5,300,001 50% 2,650,001 1.75% 46,37¢
5,300,00! 95% 2,915,00! 1.75% 51,01
5,300,001 60% 3,180,00! 1.75% 55,65(
5,300,001 65% 3,445,00! 1.75% 60,28¢
5,600,00! 45% 2,520,001 1.75% 44,10(
5,600,00! 50% 2,800,00! 1.75% 49,00(
5,600,000 55% 3,080,000 1.75% 53,900
5,600,00! 60% 3,360,001 1.75% 58,80(
5,600,00! 65% 3,640,00! 1.75% 63,70(

Absentee ballots that go uncounted due to theveddyy deadline are

sufficient to sway statewide election results. #Rstance, the margin in the 1990

gubernatorial election was only 17,595 votes. iiaegin in the 2002 attorney

general race was only 5,200 votes. The margiher?016 presidential election

was only 10,704 votes. If the received-by deadiemains in effect, every

plausible estimate of the number of Michigan voten® will be disenfranchised

due to the deadline in November 2020 easily sugza®se margins.

11
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D.  The Impact of the COVID-19 Pandemic

The COVID-19 pandemic has altered nearly every @sgeAmerican life,
and “[u]ntil a vaccine for COVID-19 is invented, ragociety will be living with the
risk of the spread of this diseasdHdbuse of Representatives v Goverréi®3
NW2d 365, 368-369 (2020) (Clement, J., concurrir@he result of the pandemic
IS an increase in the number of people who wileMoy mail because of the risks to
their health and lives if they have to vote at@aated polling location. The CDC
has encouraged “voting methods that minimize diceatact with other people
and reduce crowd size,” including voting by maitlaarly voting®

The unprecedented number of absentee ballot apphsawill place an
enormous strain on local clerks, causing delaysagessing applications and
sending voters their ballots. These delays wiltbmpounded by delays in mail
delivery. The pandemic has already increased aedilery times in Michigan,
promising yet another hurdle for Michigan’s absenteting system and increasing
the likelihood that voters’ absentee ballots wéldiscarded for failure to arrive by
election day. SeHicks, Mail Service Slows in Michigan as Coronavirus Hits
Postal WorkersGov't Tech (April 7, 2020) (App 131a—132a); Hick®ronavirus

Continues to Disrupt Mail Service in Parts of Migan, MLive (May 6, 2020)

®> See Centers for Disease Control and Preverl@enpmmendations for Election
Polling Locations<https://www.cdc.gov/coronavirus/2019-
ncov/community/election-polling-locations.html> (A128a).

12
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(App 133a—142a); see also ClafkCrippled U.S. Postal Service Could Throw a

Wrench in November Electiphe Detroit News (May 5, 2020) (App 143a—144a).

E. Proceedings Below

On May 22, 2020, Plaintiffs—the League of Womenarstof Michigan
and three individual Michigan voters—filed thisiaatin the Court of Appeals
seeking a writ of mandamus ordering the Secreti8taie to direct local election
officials to count absentee ballots mailed by étectiay. Compl. (App 35a—72a).
On June 3, 2020, the Court of Appeals ordered“thatparties shall proceed to a
full hearing on the merits in the same manner agpgeal of right.” Order (App
159a). The court also granted Plaintiffs’ motiorekpedite, ordered the parties’
merits briefs to be filed June 5, 12, and 16, atdsal argument for June 18.
The court’s order further set a deadline of Juf@e @ny motions to intervendd.
No motions to intervene were filed.

On July 14, 2020, the Court of Appeals, in a 2-dislen with three separate
opinions, rejected Plaintiffs’ constitutional clealbes to the received-by deadline
and on this basis refused to issue a writ of mangamipp 1a—344.

The lead opinion acknowledged that “[m]andamuthes proper remedy for

a party seeking to compel election officials torgaut their duties,” but

® The lead opinion, concurrence, and dissent amedeeed in the appendix. All
citations in this brief to the lead opinion (“Opthe concurrence, and the dissent

are to the page number within each opinion, rattieen the appendix page number.
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concluded that the statutory received-by deadldwe$ not” violate any provision
of the Michigan Constitution. Op 3, quotiditizens Protecting Michigan’s
Constitution v Secretary of Sta&4 Mich App 561, 583; 922 NwW2d 404 (2018),
aff'd 503 Mich 42 (2018).

The lead opinion rejected Plaintiffs’ claim thae tAbsentee Voting Clause
“requir[es] that ballots mailed by election daydminted.” Op7. Rather than
focus on the Clause’s text, the lead opinion retiedProposal 3’s “summary
‘statement of purpose.”ld. The lead opinion stressed that this “ballot sumytha
“only addresses the right to vote by absentee taithout providing a reason”; it
“does . . . not address a deadline by which theratks ballot must be received by
the election clerk,” or “even address creatinggatrio submit that ballot by mail.”
Id. at 7-8.

Upon finally turning to the actual constitutionekt, the lead opinion
acknowledged that the Absentee Voting Clause greésrs the right to “vote” an
absentee ballot at any time in the 40 days beforelection. Op 11. But the lead
opinion interpreted the term “vote” in the Clauséhave a different meaning than
under every Michigan statute concerning absentéagioWhile every Michigan
statute uses the verb “vote” to mean filling outadnsentee ballot, the lead opinion
held that a citizen “votes” an absentee ballofiamposes of the Absentee Voting

Clause throughout the entire period from when theen requests an application

14
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to when the completed ballot is delivered to etectfficials. Id. The lead

opinion “reject[ed] the idea that the word ‘voteust necessarily be given the

exact same meaning under both 8§ 4(1)(g) and theusastatutory provisions.1d.
The lead opinion nonetheless recognized that votersainly possess th[e]

right” “to choose to submit their absentee ballptail” during the “40-day
period.” Op. 9. But according to the lead opinitithat does not mean that a
requirement that a ballot must be received byithe the polls close impairs a
voter’s ability to mail in their absentee ballobyily that “a voter must act sooner”
if she wants her ballot to be countdd. In the lead opinion’s view, if a voter
chooses to exercise her right to submit her abedydot by mail, she “assumes
the risk” that the ballot will arrive after the d#ime and not be countedd. at 10.

The lead opinion also rejected Plaintiffs’ clairhattthe received-by

deadline violates the Michigan Constitution’s Ruof Elections Clause, Free

Speech and Assembly Clauses, Equal Protection €lansl Right to Vote Clause,

reasoning that the received-by deadline is a “palecision” and purportedly
“does not impose a severe restriction on the tighbte” because “a voter is not
required to mail his or her absentee ballot.” Gplb.

Judge Riordan concurred. He stated that he “adjr@gfh the majority in
that [the Absentee Voting Clause] requires baltmtstmarked by election day to

be counted, but that it does not render unconstitat the 8 p.m. received-by
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deadline set forth in MCL 168.764a.” Concurrencelidge Riordan expressed
the view that, “[c]onceptually,” voting is not aight” but instead a “civic duty”

that need not be “effortlessId. at 3 n 2. And Judge Riordan found “no evidence
that the purpose of the [Absentee Voting Clause] teecreate an unfettered and
absolute right to absentee votindgd. at 3.

Judge Gleicher dissented, stating that the majsritgerpretation of the
Absentee Voting Clause “contravenes the languageeo€onstitution and the
intent of the voters.” Dissent 2. In the dissenew, “[t]his case should be easy.”
Id. at 5. “Because voters have a right to vote byl ihthiey mail their ballots to
the clerk during the 40 days before an electioay tave the right to have their
votes counted when those votes arrive in the desice.” Id.

The dissent rejected the majority’s “smorgasbord‘ationales for
concluding otherwiseld. at 3. Recognizing the text of the Constitutiorirees
judicial touchstone, the dissent criticized thelleainion’s “astonishing” reliance
on a “ballot summary” rather than “the plain langeaf the constitutional text the
people overwhelmingly approved,” particularly whbe constitutional text at
iIssue is “not ambiguous.ld. at 6. “[T]he notion that a ballot summary trunips
words of the Constitution boggles the mindd. The dissent further criticized the
majority for “assiduously ignor[ing]’ the expressnstitutional command that the

Absentee Voting Clause “shall be liberally constiuefavor of voters’ rights in
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order to effectuate its purposedd. at 5. “Rather than engaging with the actual
words the people added to our Constitution,” tieseint lamented, the majority
“instead confer[red] ‘deadlines’ with constitutidmaagnitude,” including the
deadline at issue here, which will result in “diganchising thousands of voters
who conduct themselves in strict conformity withwadting rules.” Id. at 6.

The dissent would have “grant[ed] the motion fomeleamus and order[ed]
the Secretary to instruct the clerks that timelyletbabsent voter ballots that
arrive after the close of the polls and beforedae of the canvass must be
counted.” Dissent 10. Because the dissent fomad\bsentee Voting Clause
“dispositive,” the dissent took “no position” onaititiffs’ other constitutional
challenges to the received-by deadlihé. at 10 n 8.

GROUNDS FOR GRANTING THE APPLICATION

Leave to appeal is warranted here for four indepahteasons. First, this
appeal “involves a substantial question about #igliy of a legislative act,”

MCR 7.305(B)(1)—namely, the statutory deadline ragg rejection of absentee

ballots received after 8 PM on election day. Tisseht below alone demonstrates

that the question of the validity of this statutdadline is “substantial.”
Second, there is an overwhelming “public inter@st&nsuring that the rules
used for the November 2020 general election anelettions thereafter comport

with the Michigan Constitution. MCR 7.305(B)(2Jhere is an even stronger
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interest in ensuring that a violation of the MicmgConstitution does not
disenfranchise tens of thousands of Michigan votdrs choose to vote by mail,
particularly in the midst of a global pandemic.hélright to vote has always
received a preferred place in our constitutionatesy,” and “[tlhe importance of
this right can hardly be overemphasizeich State UAW Cmty Action Program
Council v Secretary of Statgé87 Mich 506, 514; 198 NwW2d 385 (1972). “Voting
achieves this sacred place in our democratic pantbecause every vote matters.”
Dissent 4. But under the received-by deadlinelehgkd here, roughly 41,000 to
64,000 absentee ballots will be discarded in theddder 2020 general election,
even though they were properly mailed by electiay. dThe public interest in this

case is underscored by the fact that the Courtppieals expedited the appeal,

leaving sufficient time for this Court to decidesticase before the general election.

Third, this case presents “legal principle[s] ofjonaignificance to the
state’s jurisprudence.” MCR 7.305(B)(3). “[T]reeis no more constitutionally
significant event than when the wielders of allifpcdl power . . . choose to
exercise their extraordinary authority to direcfyprove or disapprove of an
amendment’ to our state’s Constitution.” DissenfjdotingCitizens Protecting
Michigan’s Constitution v Secretary of Sta@3 Mich 42, 59; 921 NW2d 247
(2018). In 2018, the people of Michigan voted byogerwhelming margin to do

just that. They amended the Michigan Constitutenshrine an express right to
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vote by absentee ballot and to choose to submalisentee ballot by mail during
the 40 days before an election. The proper ing¢ation of the newly adopted
Absentee Voting Clause is profoundly important tizigan jurisprudence.

The Court of Appeals’ deeply fractured decisiomiights the importance
of the legal principles at stake here. As theafissletailed at length, the majority
ignored and contravened the Clause’s plain tegtating the cardinal rule of
interpretation—the plain text controls. The mdjgs reliance on speculation and
extratextual sources to rationalize an interpretasit odds with the text was not
only wrong but will create confusion in future cangional cases. The other
constitutional issues in this case—purity of eleasi, free speech and assembly,
equal protection, and the right to vote—are lik@wgeighty.

Fourth, the Court of Appeals’ decision “is cleaglyoneous and will cause
material injustice,” as explained above and furteow. MCR 7.305(B)(5)(a).

For these reasons, this Court should grant leaappeal, hold that the
statutory received-by-election-day deadline vidatee Michigan Constitution,
and order the Secretary of State to direct locadtaln officials that absentee
ballots mailed by election day must be counted.

STANDARD OF REVIEW

This Court “review][s] for abuse of discretion a d&sidecision to issue or

deny a writ of mandamus.Stand Up for Democracy v Secretary of Std&2
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Mich 588, 598; 822 NW2d 159 (2012). This case, éav, centers on “a question
of [constitutional] interpretation, which [this Cdlreview[s] de novo.”ld.; see
alsoKyser v Township486 Mich 514, 519; 786 NW2d 543 (2010) (questiohs
constitutional and statutory interpretation araeexed de novo). The standard of
review thus is de novo.

A writ of mandamus is warranted if the plaintiffd a clear legal right to
the performance of the specific duty sought todmmelled and . . . the defendant
has a clear legal duty to perform the add” at 618; see alsattorney General v
Bd of State Canvasser318 Mich App 242, 248, 255; 896 NW2d 485 (2016)
(plaintiff also must show that “the act is minisérand that “no other legal
remedy exists that would achieve the same resylidtation marks omitted)).

“Mandamus is the proper remedy for a party seetongpmpel election
officials to carry out their duties.Citizens Protecting Michigan’s Constitution
324 Mich App at 583. And “[m]andamus actions mayblbought” to “challenge
on constitutional grounds . . . legislative enagtteavhich affect the duties of a
state officer.” Hertel v Racing Commn’r, Dep’t of Agricultur68 Mich App 191,
198; 242 NW2d 526 (1976). The Court may grant mamgbk to invalidate a
statute and compel officials to comply with the Gumiition. Id.; Deneweth v State
Treasurer 32 Mich App 439, 442; 189 NW2d 10 (197%Wplverine Golf Club v

Secretary of Staje884 Mich 461, 466; 185 NW2d 392 (1971). This Galso

20

Wd 60:T2 ¢ 0202/02/. OSIN Ad aIAIF03Y



may “enter any judgment or order that ought to Hasen entered, and enter other
and further orders and grant relief as the casemsgyire.” MCR 7.316(A)(7).

ARGUMENT

l. The Statutory Requirement That Absentee Ballots B&eceived by 8 PM
on Election Day Violates the Michigan Constitution

A. The Received-By Deadline Violates Const 1963, Art 8 4(1)(g),
the Michigan Constitution’s Absentee Voting Clause

1. The Plain Text of the Absentee Voting Clause Requas
Counting Absentee Ballots Mailed by Election Day

In November 2018, the people of Michigan voted bysaerwhelming
margin to amend Michigan’s Constitution to afforeery voter an unqualified right
to vote by absentee ballot in the 40 days leadmtplwan election. The Absentee
Voting Clause provides, in relevant part, thatVigy citizen of the United States
who is an elector qualified to vote in Michigan klhave: (g) The right . . . to vote
an absent voter ballot without giving a reasonjrduthe forty (40) days before an
election, and the right to choose whether an aldsatdt is applied for, received,
and submitted in person or by mail.” Const 19682a8 4(1)(g).

The constitutional amendment adding the Absentdeny &lause further
mandates that “[a]ll rights set forth in this sutts@n shall be self-executing,” and
that its protections “shall be liberally construedavor of voters’ rights in order to
effectuate its purposes.” Const 1963, art 2, @4&elf-executing constitutional

provision “supplies a sufficient rule, by meansadfich the right may be enjoyed
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and protected.”Thompson v Secretary of Stat®2 Mich 512, 520; 159 NW 65

(1916), quoting Cooley, Constitutional Limitatiof&h ed), p 121. Self-executing

constitutional provisions thus are judicially erdeable without “further

legislation.” Rusha v Dep’t of Correction807 Mich App 300, 309; 859 Nw2d

735 (2014), Iv den 498 Mich 860 (2015).

The Absentee Voting Clause accordingly gives @istered Michigan

voters self-executing, enforceable rights “to vateabsentee ballot” during the 40

days before an election, and “to choose” to “sufjirtie voted ballot “by mail.”

“To vote” an absentee ballot meandilioout the absentee ballot. Numerous

provisions of Michigan election law confirm thismmonsense understanding:

MCL 168.764a requires that the following instruogdoe given to all
absent voters: “Step After voting a ballatplace the ballot in the secrecy
sleeve . . Step 3. Place the ballot or ballots in teim envelope . . . Step
5. Deliver the return envelope [to election o#isi.”

MCL 168.759a(6) provides that, if election offigadlectronically transmit
a ballot to a military or overseas voter, “[t|heteoshall print the absent
voter ballot and returthe voted balloby mail to the appropriate clerk.”

MCL 168.759a(13) provides: “An absent uniformedvemss voter or an
overseas voter who uses the federal write-in absdpdllot shall return his
or hervotedfederal write-in absentee ballot by mail to the clerk.”

MCL 168.932(i) makes it a crime to “plan or organa& meeting at which
absent voter ballotgre to be voted

MCL 168.931(m) makes it a crime to “participateaimeeting or a portion
of a meeting of more than 2 persons, other thapéhngon’s immediate
family, at which an absent voter ballstvoted”

22

Wd 60:T2 ¢ 0202/02/. OSIN Ad aIAIF03Y



The plain text of these statutes unequivocallylaistiaes that a citizen
“votes” an absentee ballot when she fills it owt, when it is received by election
officials. The statutes would all be nonsensiocal(orse) if an absentee ballot
were not “voted” until it is received by electioffioials. It would be
metaphysically impossible under MCL 168.764a feoter to place an absentee
ballot in the secrecy sleevafter voting [the] ballot,” if the voter does not “vote”
the ballot until it is delivered in the secrecyesle to election officials. The same
problems would attach under MCL 168.759a(6) & (18nd if a ballot were not
“voted” until received by clerks, it would be pectly legal under MCL 168.932(i)
andMCL 168.931(m) to organize meetings at which groofgeople fill out their
ballots together, so long as they do not deliverltallots to election officials at the
meetings. The plain text of these Michigan stat@@ploy the commonsense
meaning that a person “votes” an absentee balletvehe fills it out.

The verb “vote” must have the same meaning undeAtisentee Voting
Clause. “[C]ourts should not, except for strond aowerful reasons, give words
or phrases used in a statute meanings differemt fhmse in which they are used in
the Constitution,” especially where the provisi@esicern the “same subject.” 73
Am. Jur. 2d Statutes § 141. This Court has lorid theat provisions “relating to
the same subject, or having the same general pairpbsuld be read in connection

with it, as together constituting one law, althowgtacted at different times, and
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containing no reference one to the othd?éople v. Perrymam32 Mich 235,
240; 439 NW2d 243 (1989); accawtNeil v Charlevoix Cp275 Mich App 686,
701; 741 NW2d 27 (2007) (similar), aff'd, 484 MiéB, 772 Nw2d 18 (2009);
Honigman Miller Schwartz & Cohn LLP v. Detroit Mich _, ;  Nw2d __
(2020) (Docket No. 157522) (Mich. May 18, 2020)\{Mno, J., concurring); slip
op at 4 (“words are presumed to have the same mgémioughout a text”).

Here, the statutes cited above and the Absentaag/Gtause concern the
same subject matter—the casting of absentee balbotd the statutes and
constitutional provision operate in conjunctiontwine another. The Absentee
Voting Clause was adopted against the backdropi®frray of statutes that all
use the verb “to vote” an absentee ballot in aifipeconsistent manner. To vote
an absentee ballot under the Absentee Voting Claesessarily means the same
thing it does under the rest of Michigan electiaw--to fill out the ballot. See
Perryman 432 Mich at 240 (interpreting the term “chargedhewly enacted
statute based on the meaning of that term unden“tontemporary statutes . . . in
existence at the time the [new] statute was paj¥sed”

The Absentee Voting Clause thus guarantees eveckilyin voter the right
to fill out an absentee ballot in the 40 days pdewg an election, and the Clause
further affords every voter the right “to choose™submit[]” the completed ballot

by mail. To “submit” a ballot means sendthe ballot under the term’s plain
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meaning. See Lexico, Synonyms &urbmit(App 145a-146a) (Oxford Dictionary
listing “send in” as a synonym for “submit®Black’s Law Dictionary(11th ed)
(defining “send” as “to deposit (a writing or najcin the mail”).

Accordingly, the plain text of the Absentee Voti@tause guarantees every
Michigan voter the self-executing right to fill oah absentee ballot and “to
choose” to send the completed ballot “by mail” mg @oint in the 40 days before
an election. And “what the text itself says” masnhtrol. Scalia & Garner,
Reading Law, The Interpretation of Legal Tef@812), p 57. As Justice Gorsuch

recently emphasized, “[o]nly the written word i tlaw, and all persons are

entitled to its benefit."Bostock v Clayton Cd40 S Ct 1731, 1737; _ LEd2d

(2020); see als@itizens Protecting Michigan’s ConstitutioB03 Mich at 106
(“plain meaning of the [constitutional] text” coats).

On its face, the century-old statutory requirentbat absentee ballots be
received by the clerk by 8 PM on election day \edathis constitutional right.

The deadline requires the rejection of ballots &g}’ and “submitted” “during
the forty (40) days before an election.” For insg, if a voter fills out and mails
her absentee ballot on the day before electionttiayhallot will not be counted if

it arrives at the clerk’s office two days laterhéelreceived-by deadline facially

" Available at <https://www.lexico.com/synonym/sulbmi
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restricts the constitutional right of all votersvimte and submit their absentee
ballot by mail at any time within 40 days of theatlon.

The received-by deadline violates the Absenteengotilause in another,
related way. Many voters—Iikely tens of thousaadsore in a presidential
general election—will not receive their absentedobantil several days or fewer
before election day. These voters cannot “chotsstbmit their absentee ballots
“by mail,” because doing so would risk that theldtalill arrive after election day.
The only option for such voters to ensure thatrthallots are counted is to submit
the ballot in person. The received-by deadline tthenies many voters “the right
to choose whether the absent voter ballot issubmitted in person or by mail,”
contrary to the plain text of the Absentee VotiriguSe.

“It is settled law that the legislature may not tcimpose additional
obligations on a self-executing constitutional psaan.” Wolverine Golf Club
384 Mich at 466 (quotation marks omitted). Suppatal legislation to self-
executing constitutional provisions “must be inrhany with the spirit of the
Constitution, and its object to further the exezaif [the] constitutional right and
make it more available.Wolverine Golf Club v Hare24 Mich App 711, 730; 180
NW2d 820 (1970) (quotation marks omitted), aff dd3dich 466. InWolverine
Golf Club this Court affirmed a writ of mandamus strikingwh as

unconstitutional a law requiring initiative petiti® to be filed 10 days prior to a
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legislative session. 384 Mich at 463-467. TherCoeld that the deadline, which
pre-dated the 1963 Constitution, was unconstitaliomder the self-executing
terms of the new 1963 Constitutiofd. at 466.

Here, as inWolverine Golf Clupeven were the received-by deadline
constitutional before 2018, it now conflicts witketplain terms of the newly
adopted Absentee Voting Clause. Rather than “éurtihe exercise of” the new
constitutional right and “make it more availablgyblverine Golf Club24 Mich
App at 730 (quotation marks omitted), the receildgdieadline does the opposite.

As the dissent below explained, “[t]his case shdoddeasy.” Dissent 5.

“The words at issue here are not ambiguoud.”at 6. “Because voters have a
right to vote by mail if they mail their ballots the clerk during the 40 days before
an election, they have the right to have their y@®unted when those votes arrive
in the clerk’s office.” Id. at 5. The received-by deadline violates that
constitutional right.

While any violation of a self-executing constiturtad provision cannot
stand, the impact of this violation will be massivgetween 41,000 and 64,000
absentee ballots likely will be rejected due tordeeived-by deadline in the
November 2020 general electioBupraat 11. Given the time required for mail
delivery and for clerks to process applicationsnptbance with the received-by

deadline will be impossible for many voters whouest an absentee ballot in the
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week before the election even though they have dorteefore the application
deadline. Indeed, clerks can mail voters theinlblaallots until 5 PM on the
Friday four days before the election. But if arklmails a voter a blank ballot that
Friday, the voter likely will not receive it untlonday or Tuesday of the next
week, at which point it will be too late for theteoto mail the ballot back and
have it arrive at the clerk’s office by 8 PM on ¥day. These voters and tens of
thousands of others who mail their ballots on oselto election day will be
denied their express constitutional right underAbsentee Voting Clause to “vote
an absent voter ballot without giving a reasonthi@ 40 days before an election
and “to choose whether an absent ballot is appiiedeceived, and submitted in
person or by mail.” The decision of the court befacilitating this mass
disenfranchisement presents an issue of enormdal& pmport that cries out for
this Court’s review and reversal.

2.  The Decision Below Disregards and Contravenes thelé€ar
and Unambiguous Text of the Absentee Voting Clause

In holding that the Absentee Voting Clause does@gtiire counting
absentee ballots mailed by election day, the Gafulppeals “violat[ed] the first

principle of constitutional interpretation.” Disge5. “Rather than engaging the

text” of the Absentee Voting Clausd,, the majority turned to extratextual sources

to guess what voters supposedly intended in adpftie constitutional

amendment. The lead opinion relied on a “ballohsiary” that offered a high-
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level, generalized overview of the contents of Bsa 3. Op 6. That ballot
summary, the lead opinion stressed, did not “addasdeadline by which the
absentee ballot must be received by the electink tland did not “even address
creating a right to submit the ballot by maild. at 8-9. From this, the lead
opinion speculated that the “great mass” of voterald not have believed that the
Absentee Voting Clause created a right to maillzseatee ballot by a particular
date, no matter the text of the actual constit@@mendment itselfld.

“[T]he notion that a ballot summary trumps the wsoal the Constitution
boggles the mind.” Dissent 6. As the dissenta&xpld, the lead opinion made “no
effort to explain why [the court] should regardalbt summary as a tool for
depriving citizens of specifically enumerated rgtitey voted to approve.id.
“Ballot summaries cannot displace or override es@detords.” Id. Indeed, the
ballot summary’s nine-word bullet-point concernthg Absentee Voting Clause
did not mention voting by mail at all, but no orauld seriously dispute that the
Absentee Voting Clause enshrines a right to suam#bsentee ballot “by mail,”
even though the ballot summary does not mentioit lite same is true of the right
to vote and submit an absentee ballot at any plinhg the 40 days before an
election, which likewise is expressly enumeratetherconstitutional text.

The majority’s guesswork as to voters’ understagavas not limited to the

ballot summary. Rather than focus on the senteht®ee Absentee Voting Clause
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enumerating the right to vote by mail during thedd@s before the election, the
majority looked to a different sentence of the Gmaltogether, which specifies
that “election officials . . . shall be availabieat least one (1) location to issue and
receive absent voter ballots during . . . reguladigeduled business hours and for
at least eight (8) hours during the Saturday anSlorday immediately prior to the
election the election.” Op 8. The majority spetedl that this sentence “would
suggest to voters” that there are “some limitationsvhen election officials would
be obligated to accept, and therefore count, lslldd.

The sentence on which the majority focused, howeedates only tan-
personabsentee voting—not voting by mail. The very rsattence of the Clause
makes that exceedingly clear. It statdhdse election officialshall have the
authority to make absent voter ballots availabtevfiiingin personat additional
times and placelseyond what is required hergin.e., beyond what is required in
the previous sentence. The sentence on which #erity relied has nothing to do
with election officials’ receipt of absentee badlat the mail. In any event,
speculation as to what one sentence “suggestigjters” cannot override the
express terms of a different sentence that exyressimerates specific rights.

The majority did not address the relevant texhef Absentee Voting Clause
until eleven pages into the lead opinion, and dlen, it dedicated less than a

page to the analysis. The majority’s scant texamallysis is deeply flawed. The
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majority acknowledged that the numerous statutesudised above clearly use the
word “vote” an absentee ballot to mean filling the ballot, but the majority
“reject[ed] the idea that the word ‘vote’ must nesarily be given the exact same
meaning under both § 4(1)(g) and the various siatyirovisions cited plaintiffs.”
Op 11. According to the majority, while to “votah absentee ballot means filling
out the ballot under every relevant Michigan st “vote” an absentee ballot
means something entirely different under the AbseMoting Clause, namely “the
entire of process of voting, which in the conteixabsentee voting starts with
requesting an application to apply for an absebtdets and continues to the
delivery of the completed ballots to the approgrigiections officials.”ld.

The majority thus violated the bedrock rule tha& same term must be
accorded the same meaning across different problaw concerning the same
subject mattersupraat 23—24, and the majority provided no authormtyifs
deviation from this interpretive principle. The joraty asserted that the word
“vote” has “many different meanings, both as a nand a verb,” Op 11, but both
the Absentee Voting Clause and all of the statdissussed above use “vote” as a
verb, and all of the statutes accord that verlstrae meaning—to fill out a ballot.
What's more, one of those statutes defines “votiog'hean filling out a ballot for
purposes of instructions that are given to eveseatee voter in Michigan. MCL

168.764a. By interpreting the verb “vote” in thbs®ntee Voting Clause to mean
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something different from the understanding that el held by all absentee voters
who review their instructions, the majority creaéeiecipe for mass confusion.

Even setting aside these other statutes, the magoimterpretation of the
word “vote” in the Clause is manifestly incorredthe majority cited no
authority—no dictionary, case, or anything else-t+tefines the verb “vote” as
continuing through whenever a ballot is delivereelection officials. For good
reason. It ighe voter not any election official, whaotes Consider a married
couple, Hannah and Bob, who fill out their abselakots together on a Monday
and then drop their ballots off together in the eanailbox at the same time later
that day. But based on “the vicissitudes of th&ddhStates Postal Service,”
Dissent 8 n 7, Hannah’s ballot arrives at the ¢éeokfice on Thursday and Bob’s
ballot arrives on Friday. Nobody would suggest thannah voted on Thursday
and Bob voted on Friday. They both voted on Mond#gt under the majority’s
interpretation, Bob was continually “voting” for kiast five straight days from
Monday to Friday. The majority’s interpretatiorfide common sense.

The majority reasoned that, if to “vote” an abserttallot means only to
complete it, “all that is guaranteed under Prop@8salthe right to fill out an
absentee ballot, not to have it counted.” Op llibt so. The right to “vote” and
“submit” an absentee ballot “necessarily embodthas’right to have the ballot

counted. Dissent 5; sé&xray v Sanders372 US 368, 380; 83 S Ct801; 9L Ed 2d
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821 (1963) (“the right to have one’s vote countad the same dignity as the right
to put a ballot in a box” (quotation marks omitiedYhe Absentee Voting Clause
specifies when an absentee ballot may be votedamahitted—"during the forty
(40) before an election.” If a ballot is timelyted and submitted during that
period, it must be counted.

The majority also misconstrued the text of the Albse Voting Clause
giving every voter “the righto choosewvhether the absent voter ballot is . . .
submitted in person or by mail.Const 1963, art 2, §8 4(1)(g) (emphasis added).
Despite recognizing that the received-by deadlomeds voters wishing to submit
their absentee ballots by mail to “act sooner” tttase who submit their ballots in
person, the majority reasoned that this disparatgrment “merely affects how and
when” voters may choose whether to vote eitheenrs@n or by mail. Op 9. But
the plain text of Absentee Voting Clause estabishdependent and “coequal”
rights to vote in person and to vote by mail. Br#s9. That is the very point of
giving voters the unqualified right “to choose”raat option. Just as the
Legislature could not prohibit in-person absentetng on the 5th through 40th
days before an election on the grounds that maihgas an option during that
time, the Legislature cannot preclude voting bylnmaihe days immediately

before the election because in-person voting resnaailable.
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Even if there were any ambiguity in the text of Alesentee Voting Clause
(and there is not), the constitutional mandate ttaiClause “shall be liberally
construed in favor of voters’ rights” resolves @onst 1963, art 2, 8 4. The
majority “assiduously ignored” this interpretivenomand. Dissent 5. The lead
opinion did not address it at all. Instead, atrgwern, the lead opinion interpreted
the Absentee Voting Clausgainstvoters’ rights, relying on extratextual sources,
interpreting the terms “vote” and “choose” in regtve ways, and violating the
canon that the same term must have the same meaenogs different provisions
of law, with the result being to restrict the rigbtvote by mail. The majority
interpreted the Absentee Voting Clause in favadisénfranchisement rather than
“in favor of voters’ rights,” as the Constitutioaquires.

Judge Riordan’s concurrence does not offer anyoreasdeny voters the
express rights guaranteed by the plain text otheentee Voting Clause.
Contrary to the commands of the Michigan ConsbiutiJudge Riordan posited
that voting is a “civic duty” and not a “right,” drthat exercising this purported
duty need not be “effortless.” Concurrence 3 rH2 found “no evidence that the
purpose of the [Absentee Voting Clause] was toteraa unfettered and absolute

right to absentee voting.Id. at 3. That statement is confounding given that th

Clause’s plain text explicitly creategtlhe right, once registered, to vote an absent

voter ballot without giving a reason,” as well ggHe right . . . to vote a secret
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ballot in all elections.” Const 1963, art 2, 88%4), (g) (emphases added). “Itis
hard to imagine plainer or more direct languag@issent 8.

The remainder of Judge Riordan’s analysis emphddizg the Legislature
could change the received-by deadline, and expldssgreference for the
Legislature rather than the courts to addresssthigei Concurrence 3. But this
ignores that the Absentee Voting Clause sglf-executingonstitutional provision
that, by definition, does not require “further Iglgtion.” Rusha 307 Mich App at
309. It confers direct rights on citizens thatteean and must enforée.

In the end, both the lead opinion and the concomestevated their views of
the true “purpose” of the Absentee Voting Clausevahts clear and unambiguous
text, based on assumptions, speculation, and extuetl sources. As the U.S.
Supreme Court has emphasized, “Judges are ndabfieeeerlook plain [text] on the
strength of nothing more than suppositions abdeniions or guesswork about
expectations.”Bostock 140 S Ct at 1754; accokdicGirt v OklahomaNo 18-
9526, 2020 WL 3848063, at *11 (US July 9, 2020n(k&r). “The people are

entitled to rely on the law as written, withoutrfieg that courts might disregard its

8 Because the Absentee Voting Clause is self-exagufiudge Riordan was
incorrect that it is “plaintiffs’ burden to showahthe existing received-by deadline
poses aevere infringemerdn the right to vote.” Concurrence 4 (emphasis
added). The standard for whether legislation ¥sa self-executing
constitutional right is whether it “curtails” orgates “undue burdens” on the right.
Wolverine Golf Club24 Mich App at 725; see alsapraat 26.
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plain terms based on some extratextual consideratiBostock 140 S Ct at 1749.
The majority grievously deviated from that prineilere.

3. Ballots Mailed by Election Day Include Ballots Posharked
by Election Day or Received the Day After the Eleain

As explained above, the Absentee Voting Clausesgiaters the right to
complete and mail their absentee ballots at anytpoithe 40 days up to and
including election day. This right necessarily @mpasses (1) absentee ballots
postmarked by election day and (2) absentee balatdhave no postmark, a
postmark with no date, or an illegible postmark which the relevant clerk’s
office receives via USPS no later than the day &ftection day.

First, ballots mailed by election day include alllbts postmarked by USPS
by election day. USPS'’s official policy is that allection mail, including voted
absentee ballots, must be postmarked no matteypieof return envelope uséd.
And Michigan already relies on postmarks to courstemtee ballots of military and
overseas voters, see MCL 168.759a(16), and iniatyaf other settings as well,
including tax returns and court filings. See, eMCL 211.44b (using “the date of
a United States postal service postmark” for “dateing the date [of] payment of

the tax”); MCL 205.735a(7)(a) (similarfaad v Citizens Ins Co of ARR7 Mich

® See USPS, Your 2020 Official Election Mail Kit 6GD26,
<https://about.usps.com/kits/kit600.pdf>; see &8s, USPS.com>
<https://about.usps.com/postal-bulletin/2020/pbZZb#nl/cover _009.htm>.

36

Wd 60:T2 ¢ 0202/02/. OSIN Ad aIAIF03Y



App 649, 652; 576 NW2d 438, 440 (1998) (affirmimnderthat “calculate[d] the
filing deadline from the postmark on the notic&”).

Second, for any ballots for which a postmark issinig, undated, or
illegible, the ballot necessarily was sent by etectay if it arrives at the clerk’s
office by the day after election day. It is unditgx that any mail delivered by
USPS the day after election day must have beerechhyl election day. All
ballots sent by voters to election officials viaRE'mustbe sent by First-Class
Mail,” App 86a, and same-day delivery of First-GGadail does not exist, since
First-Class Mail must be sent by a local post effic a regional sorting facility,
and then back to the post office, before delive®pmpl 1 33, 67 (App 464, 57a).

4.  This Court Need Not Address the Deadline for Receif
Absentee Ballots But Has Remedial Discretion To D8o

This Court may simply hold that the Absentee Vo@iguse requires
counting absentee ballots postmarked by electignwi#hout ordering a new
deadline for receipt of such ballots. If the Caloes so, an existing Michigan

statute already sets an outer deadline for thepteaed counting of ballots.

10 Eleven states currently use postmarks to courgrabe ballots based on the date
sent, and one of those states (West Virginia) etgmts any absentee ballots that
arrive by mail the day after election day. Alaskat § 15.20.081(e); Cal Elec
Code § 302; lowa Code Ann. 8 53.17(2), (3); Md CBRegs. § 33.11.03.08(B);

NY Elec Law 8 8-412(1); NC Gen Stat Ann 8§ 163A-1310)(2)(b); ND Cent Code
Ann. 8§ 16.1-07-09; Tex Elec Code § 86.007(a)(2gHJCode § 20A-3-306(2)(b);
Wash Rev Code § 29A.40.091(4); W Va Code § 3-3:5(Q)
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Specifically, MCL 168.822(1) requires counties tonplete their canvasses by 14
days after the election. Thus, absent a new deadlidered by the Court or
adopted through new legislation, any absenteetiadistmarked by election day
must be received by 14 days after election dayderoto be counted pursuant to
MCL 168.822(1). For clarity, if the Court does motler a new deadline, the Court
should affirm that, absentee new legislation, ateseballots postmarked by
election day must be counted if they are receivtdinvl4 days after election day.

Nevertheless, this Court has discretion to setaalnee deadline in
fashioning relief for the constitutional violatitvrere. Under MCR 7.316(A)(7),
this Court may “enter any judgment or order thajtduo have been entered, and
enter other and further orders and grant relighasase may require.” See also,
e.g.,Citizens Protecting Michigan’s Constitution v Setery of State280 Mich
App 273, 291-292; 761 NW2d 210 (2008) (relying aalagous Court of Appeals
rule, MCR 7.216(A)(7), in granting mandamus reliéfitorney General v Bd of
State Canvasser818 Mich App at 248—-249 (same). For instance pidwties
agreed below that a receipt deadline of six dates afection day could be
appropriate, because that is the date by whicksl®ust determine whether to
count provisional ballots. MCL 168.813(1).

In short, this Court need not order a receipt deadjiven that MCL

168.822(1) already imposes one, but this Courtesetion to do so.
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B. The Received-By Deadline Violates Const 1963, Art 2 4, the
Michigan Constitution’s Purity of Elections Clause

The received-by deadline also violates the Pufitiglections Clause, Const
1963, art 2 § 4(2) of the Michigan ConstitutionheTPurity of Elections Clause
demands “fairness and evenhandedness in the @ldatic of this state.’Socialist
Workers Party v Secretary of Statd 2 Mich 571, 598; 317 NW2d 1 (1982). It
requires that “every elector’s franchise [be] ofi@igvalue to every other elector,”
such that “every elector has an equal voice irctia@ce of those who shall
represent the people Maynard v Bd of Dist Canvasse®&4Mich 228, 240-242;
47 NW 756 (1890). The Clause also prohibits tlggslature from “subvert[ing]
the will of the people as expressed through thistyahnd mandates that “the
majority or plurality of votes cast for any persmnmeasure must prevailfd. at
239, 244,

On its face, the received-by deadline violatesRhaty of Elections Clause.
Under the received-by deadline, two similarly si@gbindividuals could timely
request absentee ballots on the same day, or tina&ilyback their completed
absentee ballots on the same day, but inherertrelif€es in mail-delivery
schedules or application-processing speeds cosidtri@ one individual having
her vote counted while the other’s is not. Th#fedential treatment between

similarly situated voters—disenfranchising somenmittothers for reasons outside
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of the voters’ control—is the antithesis of “faisseand evenhandedness in the
election laws of this state.Socialist Workers Parfy412 Mich at 598.

The received-by deadline also violates the Puffitiglections Clause
because it “subvert[s] the will of the people apressed through the ballot.”
Maynard 84 Mich at 242. Not only does the deadline sufave will of the
voters who adopted Proposal 3 in 2018, but, asritbesl; the sheer number of
absentee ballots that will go uncounted due taeleived-by deadline in this
year's remaining elections will exceed the mardimictory in several recent
statewide elections. Thus, the received-by deadhay prevent candidates who
received “the majority or plurality of votes ca#&tdm prevailing. Id. at 239.

In rejecting Plaintiffs’ Purity of Elections Claustaim, the lead opinion
ignored the Clause’s requirement that legislati@y mot “subvert the will of the
people.” Id. at 242. While the lead opinion briefly discus#ee Purity of
Elections Clause’s independent requirement of filzss and evenhandedness,” it
brushed aside concerns that the received-by deaaitmitrarily treats similarly
situated voters differently, on the theory thatrsddferential treatment represents
a “policy decision” by the Legislature. Op 13. tBlie Legislature cannot make

“policy decisions” that treat citizens unevenly andairly with respect to voting.
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C. The Received-By Deadline Violates Const 1963, Art &8 3, 5, the
Michigan Constitution’s Free Speech and Assembly @lises

The received-by deadline also violates the Fre@e8pand Assembly
Clauses of the Michigan Constitution. This Cows meld that these clauses “may
afford broader free expression and petition pratestagainst government
infringements” than “the federal constitution’s IR Rights.” Woodland v Mich
Citizens Lobby423 Mich 188, 202; 378 NW2d 337 (1985).

The Michigan Constitution’s free speech and assgmiavisions protect
voters’ right to participate in the political pr@&se to express political views, and to
cast a vote. Sadaynard 84 Mich at 239-240 (“It is the constitutionalntgof
every elector, in voting for any person to repré$em in the legislature, to
express his will by his ballot.”)d. at 240 (“every elector expresses his wish by
ballot”); Falk v State Bar of Michigart11 Mich 63, 136; 305 NW2d 201 (1981)
(a statute intrudes on the right to “political esgsion” where it “precludes voting
in one party’s primary”). Voting for a candidateame’s choice is core political
speech and expressive conduct protected by theiddiclConstitution.

On its face, the received-by deadline violates Mjah voters’ rights of
political expression. Many voters who timely reguagbsentee ballots in
compliance with Michigan law and who send their pteted ballots on or before

election day will, through no fault of their owrg\re their ballots discarded. These
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voters will be denied the ability to express thpalitical viewpoints through their
ballots, and thus will be denied the right to erggamgcore political speech.

The received-by deadline especially burdens thedpef undecided and
late-deciding voters. Many voters are undecidemitivho they wish to vote for
and will not decide until on or very close to eilestday. In an effort to ensure that
their votes are counted, these undecided votersbhmdgrced to commit to voting
for a candidate or ballot measure that they otlsrwiould not have voted for—in
other words, to commit to the content of their pcdil expression without all the
information that they need to make an informedsleni That harm, too, renders
enforcement of the received-by deadline unconsirtat.

Laws that severely burden protected political egpi@n are subject to strict
scrutiny under the Michigan Constitution. Segvisory Opinion on
Constitutionality of 1975 PA 227 (Questions 2;1396 Mich 465, 494; 242 NW2d
3 (1976) (“Political expression must be affordee bnoadest protection . ...").
Here, the State does not have a legitimate intdetsilone a compelling one, in
the inevitable stifling of protected political spdethat results from enforcement of
the received-by deadline. As the dissent explainedher the Secretary, the lead
opinion, nor the concurrence has identified anpsmn” or “plausible basis for a
deadline that disenfranchises thousands of votamsaast absentee ballots in

perfect concordance with all the rules.” DissentBroclaiming ‘there must be a
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deadline’ hardly qualifies as a justification fbetactual deadline under
consideration.”ld. That is especially true when election officiatsrtbt need to
determine whether to count provisional ballots Isik days after the election,
MCL 168.813(1), and the deadline for canvassintptsis 14 days after the
election, MCL 168.822. Indeed, neither the leathiop nor the concurrence “put
forward a single state interest served by failmgaunt ballots that arrive the day
after an election, or the day after thald.

The Court of Appeals erroneously reliedlarre Request for Advisory
Opinion Regarding Constitutionality of 2005 PA 4¥9 Mich 1; 740 NW2d 444
(2007), to hold that strict scrutiny does not applylaintiffs’ free speech
challenge. Op 14-15. To begin,re Request for Advisory Opiniaid not
involve any free speech claim. Regardless, inyappla lower form of scrutiny to
the state’s voter identification law, the Courtréhetressed that “[t]he ‘right to
vote’ is not expressly enumerated in either oulesba the federal constitution.”
479 Mich at 16. That premise no longer holds bsedhe 2018 constitutional

amendments “expressly enumerate[]” a right to votarticle 2, § 4(1)(a). And

contrary to the Court of Appeals’ determinatiorsatifranchising tens of thousands

of Michigan voters who timely mail their absentedidts on or before election day

“does . . . impose a severe restriction on thet tighote.” Op 15.
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D. The Received-By Deadline Violates Const 1963, Art § 2, the
Michigan Constitution’s Equal Protection Clause

The received-by deadline also violates the Equateetion Clause in Const
1963, art 1, § 2. Laws that differentiate betweelividuals with respect to a
“fundamental right,” which includes all rights thHave their “source” in the
Constitution, are subject to strict scrutivgkm States Ins Co v State Dep't of
Treasury 220 Mich App 586, 594; 560 NW2d 644 (1996). TMhiehigan
Constitution now establishes an explicit state tan®nal right to vote. Const
1963, art 2, § 4(1)(a). Even before then, thisrCbeld that “the right to vote is an
implicit fundamental political right that is presative of all rights.” People v
Smith 502 Mich 624, 638; 918 NW2d 718 (2018) (quotatimarks omitted).

The received-by deadline is subject to strict seyubecause it differentiates
between and classifies individuals with resped¢h&r fundamental right to vote,
imposing a severe burden on certain voters throwgtault of their own. Due to
disparate mail delivery times throughout Michigane absentee voter’s ballot
may reach her local clerk in one day while anotehigan voter’'s ballot mailed
on the same day may take three or more days telbekd. Indeed, absentee
voters who are next-door neighbors and who mait tredlots from the same
mailbox or post office on the same day may have tialots delivered to the local

clerk on different days, with one ballot being ctathand the other not. Under the
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received-by deadline, “voters must meekly surretideir constitutional rights to
the vicissitudes of the United States Postal Servi®issent 8 n 7.

The arbitrary, differential treatment of similadytuated voters fails strict
scrutiny. Below, the Secretary did not even attetmpdentify any legitimate state
interest, let alone a compelling one, in imposirdgadline that will necessarily
and arbitrarily disenfranchise a large number ofigan voters through no fault
of their own. And even if the State had such derest, the received-by deadline
is not narrowly tailored to advance it. Countirigoallots mailed on or before
election day achieves the same interest in uniflyrom orderliness that the State
might claim. As mentionesupraat 37 n 10, numerous states count mailed ballots
if postmarked on election day or the day prior,veing that this sent-by-election-
day deadline is manageable and imposes no sigmifezdministrative burden.

E. The Received-By Deadline Violates Const 1963, Art 8 4(1)(a),
the Michigan Constitution’s Right to Vote Clause

Article 2, § 4(1)(a) of the Michigan Constitutiostablishes “[t]he right,
once registered, to vote a secret ballot in aitedas.” On its face, the received-
by deadline violates this constitutional right we. As explained, application of
the received-by deadline will ensure that a langmloer of registered Michigan
voters who comply with all statutory deadlines wadit have their votes counted,

severely burdening their constitutional right tdezoIn denying Plaintiffs’ claim

45

Wd 60:T2 ¢ 0202/02/. OSIN Ad aIAIF03Y



under the Right to Vote Clause, the lead opinidowerovided no analysis, and
the concurrence did not even mention the claim.
[I.  The Other Conditions for Mandamus Relief Are Satisied

The Secretary conceded below that if the Michigangiitution requires
counting ballots mailed by election day, then tkeer8tary has a “clear legal duty”
to direct clerks to comply with this requiremeiior good reason. The Court
assesses the existence of a clear legalaftaythe Court has interpreted the
relevant constitutional and statutory provisioigeeCitizens Protecting
Michigan’s Constitution280 Mich App at 284Attorney General v Bd of State
Canvassers318 Mich App at 251-254 (interpreting the terrggeaeved” using
traditional tools of statutory interpretation, dmalding that Board of State
Canvassers had a clear legal duty in light of tbarCs interpretation); see also
Citizens Protecting Michigan’s Constitutio®24 Mich App at 584 (“A clear legal
right has been defined as a right . . . whichferable as a matter of law from
uncontroverted facts regardless of the difficultyh® legal question to be
decided.” (quotation marks omitted)).

Under Michigan law, the Secretary has a clear ldgat to direct local
clerks to comply with the legal requirements farations. By statute, the
“secretary of statehall. . . direct local election officials as to theper methods

of conducting elections.” MCL 168.31(1)(b) (empiseadded); see also
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MCL 168.21 (the Secretary “shall have supervisamytol over local election
officials in the performance of their duties”). i$ICourt has long held that the
term “shall” in election laws mandates strict corapte. Se&tand Up for
Democracy492 Mich at 601-602. Thus, if this Court holdattMichigan law
requires counting absentee ballots mailed on arrbedlection day, the Secretary
has a clear legal duty to “direct” local clerksctumply with that requirement and
count such ballots.

The Secretary’s compliance with her legal dutiesls® “ministerial.”
Citizens Protecting Michigan’s ConstitutipB80 Mich App at 291-292. As with
the analysis of whether a clear legal duty exisis relevant inquiry is whether the
state officer would need to exercise judgmadteer this Court has interpreted the
relevant constitutional or statutory requiremelok. at 292. Here, once this Court
holds that the Michigan Constitution requires congballots mailed by election
day, the Secretary need not exercise any discragidirect local election officials
to count such ballots. Sédtorney General Bd of State Canvasser318 Mich
App at 254.

Finally, Plaintiffs have no adequate “legal remedytier than mandamus “to
achieve the same resultld. at 254-255. The only legal remedy to ensure
statewide compliance with the Michigan Constitutiontime for the November

general election, is a writ of mandamus orderirggSlecretary to comply. See,
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e.g.,Wolverine Golf Clup384 Mich at 464 (rejecting the argument thatda fr
a declaratory judgment would have been a more gpte form of action than a
suit for mandamus” challenging election deadlifBgrrow v City of Detroit
Election Comm301 Mich App 404, 411-412; 836 NW2d 498 (2013)ding
mandamus was “proper method of raising . . . leballenge” to candidacy
residence requirements when the election was quagibroaching); see also
Citizens Protecting Michigan’s Constitutio®24 Mich App at 583 (“[M]Jandamus
is the proper remedy for a party seeking to comefeadtion officials to carry out
their duties.”);Teasel v. Dep’t of Mental Health19 Mich 390, 415 n 13; 355
NW2d 75 (1984) (“Mandamus is the traditional reméalycompelling
performance of legal duties by public officials.”).

This Court’s decision iilliott v Secretary of Stat@95 Mich 245, 249; 294
NW 171 (1940), demonstrates the propriety of mandahere. IrkElliot, the
plaintiff asserted that a particular election pi@ectvas no longer lawful in light of
a constitutional amendment adopted the year befbhes Court interpreted the
constitutional amendment and held that, given #ée&ary of State’s duty to
instruct local officials on the “proper method @inducting elections,” mandamus
was appropriate to compel the Secretary to digeallofficials to comply with the

amendmentld. at 249. Mandamus likewise is warranted here topm the
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Secretary to direct local clerks to comply with timastitutional amendment
adopted by the people of Michigan less than twas/ago.

CONCLUSION AND RELIEF SOUGHT

For the foregoing reasons, Plaintiffs respectftiguest that this Court
immediately grant leave to appeal, reverse the Gdukppeals’ decision, declare
that the statutory received-by-election-day dea&dior absentee ballots violates
the Michigan Constitution, and issue a writ of mamais ordering the Secretary to
direct local election officials that absentee hsllmust be counted if: (a) the ballot
Is postmarked or marked with other official infortioa from the USPS that
validates the voter mailed the ballot on or befdeztion day; or (b) if the ballot
has no postmark, a postmark with no date, or agible postmark, the ballot is
received in the relevant clerk’s office no lateairttthe day after the election. A
“postmark” shall be any type of mark applied by W®PS or any delivery service
to the return envelope, including but not limitedatbar code or any tracking

marks, which demonstrates that a ballot was maifedr before election day.
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